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APPLICATION  FOR  APPROVAL  OF  1928  ASSOCIATES 
LIMITED  PARTNERSHIP 
TO  UNDERTAKE  A  PROJECT  IN  BOSTON,  MASSACHUSETTS  UNDER 
MASS.  GL  C.  121  A,  AS  AMENDED  AND  ST.  1960,  C.  652 

March  6,  1995 


The  undersigned  1928  ASSOCIATES  LIMITED  PARTNERSHIP,  a  Massachusetts 
limited  partnership  (the  "Applicant")  hereby  applies  to  the  Boston  Redevelopment  Authority  (the 
"Authority")  pursuant  to  Chapter  121A  of  the  General  Laws  and  Chapter  652  of  the  Acts  of  1960 
(collectively,  "Chapter  121A")  and  the  Rules  and  Regulations  Governing  Chapter  121A  Projects 
in  the  City  of  Boston,  as  adopted  by  the  Authority  on  June  22,  1978  and  as  amended  (the 
"Regulations"),  for  the  approval  by  the  Authority  for  the  Applicant  to  undertake  and  carry  out  the 
Project  (as  hereinafter  defined). 

1.        Applicant  and  Proposed  Chapter  121 A  Entity  Information 

(a)  The  name  and  address  of  the  Applicant  is: 

Name  Address 

1928  Associates  Limited  Partnership       c/o  New  England  Development 

One  Wells  Avenue 
Newton,  Massachusetts  02159 

The  bank  references  for  the  Applicant  are  The  First  National  Bank  of  Boston,  N.A.  and 
Fleet  Bank  of  Massachusetts,  N.A.,  Boston,  Massachusetts. 

All  notices  and  requests  to  the  Applicant  should  be  sent  c/o  New  England  Development, 
One  Wells  Avenue,  Newton,  Massachusetts  02159,  Attention:  Steven  S.  Fischman,  with  a  copy 
to  its  attorneys  identified  below. 

(b)  The  names,  addresses  and  telephone  numbers  of  the  attorneys  representing  the 
Applicant  are: 

Goulston  &  Storrs,  P.C. 

400  Atlantic  Avenue 

Boston,  Massachusetts  021 10-3333 

(617)482-1776 

Attention:  Michael  J.  Haroz,  Esq.  and  Steven  Schwartz,  Esq. 
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(c)         The  names,  business  addresses  and  telephone  numbers  of  Project  consultants 
working  with  the  Applicant  are: 


Business  Address 


Name 

and  Telephone  Number 

Specialtv 

Arrowstreet  Inc. 

212  Elm  Street 
Somerville,  MA  02144 
617/623-5555 

Architect 

Beaver  Builders, 

One  Wells  Avenue 

Construction 

Inc. 

Newton,  MA  02159 
617/965-9600 

Manager 

Cullinan  Engin- 

145 South  Street 

Survey 

eering  Company 

Boston,  MA  021 11 
617/423-0817 

Anderson-Nichols 

Park  Square  Building 

Civil 

&  Company,  Inc. 

3 1  St.  James  Avenue 
Boston,  MA  02116 
617/695-3400 

Engineer 

GZA  GeoEnviron- 

The  GEO  Building 

Geotechnical 

mental,  Inc. 

320  Needham  Street 
Newton  Upper  Falls, 
MA  02164 
617/969-0050 

Weidlinger 

44  Brattle  Street 

Structural 

Associates 

Cambridge,  MA  02138 
617/876-9666 

TMP  Consulting 

52  Temple  Place 

Mechanical/ 

Engineers  Inc. 

Boston,  MA  021 11 

Plumbing/ 

617/341-6060 

Fire  Protection 

Johnson  &  Stover 

1256  Park  Street 

Electrical 

Inc. 

Stoughton,  MA  02072 
617/341-6060 

Leslie  Larson 

6  Joy  Street 

Historical 

Boston,  MA  021 11 

Consultant 

Heritage  Con- 

1233 20th  Street,  N.W 

Historical 

sulting  Group 

Suite  206 
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Washington,  D.C.  20036 


Wayne  Welke 

30  Chester  Street 

Code 

Somerville,  MA  02144 

Consultants 

J.P.  Prosser 

65  Broad  Street 

Code 

Boston,  MA  02109 

Consultants 

(d)  The  existing  entity  for  which  the  approval  of  the  Authority  is  sought  to 
undertake  the  Project  is  1928  Associates  Limited  Partnership,  a  Massachusetts  limited 
partnership.  The  general  partner  of  1928  Associates  Limited  Partnership  is  CRNED  Fenway, 
Inc.,  a  Delaware  corporation.  Approval  of  the  Applicant  to  undertake  the  Project  is  sought  under 
Section  18C  of  Chapter  121 A  and  Section  13  of  Chapter  652  of  the  Acts  of  1960. 

The  Certificate  and  Agreement  of  Limited  Partnership  of  the  Applicant  is  attached  hereto 
as  Appendix  A. 

(e)  Neither  the  Applicant  nor  any  principal  of  the  Applicant  (as  defined  in  the 
Regulations)  owns  any  real  estate  in  Boston  on  which  real  estate  tax  payments  are  in  arrears. 

(f)  The  Applicant  is  unaware  of  any  legal  judgment  or  pending  action  which 
concerns  the  Project  or  which  might  reasonably  impair  the  ability  of  the  Project  to  be 
implemented  as  set  forth  in  this  Application. 

(g)  Neither  the  Applicant  nor  any  principal  of  the  Applicant  (as  defined  in  the 
Regulations)  has  previously  entered  into  any  agreements  with  the  Authority  under  Chapter  121  A. 

2.  Project  Area 

(a)  Description  of  the  Project  Area. 

The  Project  Area  consists  of  the  land,  together  with  all  of  the  improvements  thereon, 
described  as  follows: 

A  certain  parcel  of  land  in  Boston,  Suffolk  County,  Massachusetts  shown  on  a  plan 
entitled  "Plan  of  Property  Owned  By  Sears  Roebuck  and  Co.  Brookline  Avenue  &  Park 
Drive  Boston  Massachusetts"  prepared  by  Cullinan  Engineers  Co.,  Inc.  Civil  Engineers  - 
Land  Surveyors,  dated  February  13,  1989,  revised  to  August  4,  1993  (the  "Plan"), 
described  according  to  said  Plan  as  follows: 

SOUTHEASTERLY      by  Brookline  Avenue,  366. 1 1  feet; 

SOUTHEASTERLY 

SOUTHERLY  and 

SOUTHWESTERLY     by  the  intersection  of  Brookline  Avenue  and 

Park  Drive,  219.24  feet,  70.00  feet  and  28.53  feet; 

SOUTHWESTERLY     by  Park  Drive,  433.5 1  feet  and  2 1 1 .3 1  feet; 
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NORTHWESTERLY     by  land  now  or  formerly  of  Consolidated  Rail  Corporation,  459.86 
feet  and  20.87  feet;  and 

EASTERLY 

NORTHEASTERLY 

SOUTHEASTERLY 

and 

NORTHEASTERLY      by  three  lines  in  Fullerton  Street  and  by 

Fullerton  Street,  measuring  respectively  37.55  feet,  1 18.29  feet, 

20.71  feet  and  452.43  feet. 

Said  premises  contain  383,072  square  feet  more  or  less  or  8.80 
acres  according  to  said  plan. 

A  copy  of  the  Plan  is  attached  hereto  as  Appendix  B  (the  "Plan"). 

(b)         Statement  of  facts  showing  Project  Area  to  be  a  decadent  area. 

For  the  reasons  hereinafter  set  forth,  the  Applicant  believes  that  the  Authority  should 
declare  the  Project  Area  to  be  a  decadent  area  under  Chapter  121  A. 

The  existing  eight-story  building  (the  "Sears  Building")  in  the  Project  Area  was  built  in 
1928  and  was  formerly  used  as  a  Sears  department  store  and  distribution  center.  The  facade  of 
the  Sears  Building  is  composed  of  light  gray  brick  and  Indiana  limestone.  Several  additions 
were  later  added  to  the  main  structure  for  use  as  warehouse  space.  These  warehouse  additions 
have  facades  of  various  building  materials  and  are  in  a  deteriorated  condition.  As  described  in 
the  letter  from  Arrowstreet,  Inc.  attached  hereto  as  Appendix  C-l.  the  Sears  Building  has 
undergone  significant  settlement  and  will  continue  to  settle  unless  the  remedial  measures  which 
are  proposed  by  the  Applicant  are  undertaken.  The  Sears  Building  is  also  in  a  state  of 
deterioration  and  will  require  extensive  repair  and  major  renovation  and  maintenance  as  part  of 
the  Project  as  stated  in  the  letter  from  Arrowstreet,  Inc.  attached  hereto  as  Appendix  C-l.  The 
Sears  Building  and  the  warehouse  additions  are  now  vacant,  except  for  a  caretaker  who  works  in 
the  Project  Area.  The  letter  from  GZA  GeoEnvironmental,  Inc.  attached  hereto  as  Appendix  C- 
2,  recommends  various  measures  to  be  undertaken  both  during  construction  and  with  regard  to 
building  design  in  order  that  special  site  conditions  pertaining  to  soil  composition  and 
groundwater  are  addressed.  Such  measures  add  significantly  to  the  Project's  construction  costs. 

The  Project  Area  is  presently  isolated  from  its  surrounding  neighborhoods  by  its  physical 
boundaries  (two  major  thoroughfares,  another  street  and  the  MBTA  green  line).  Since  the 
department  store  was  closed,  there  has  been  limited  public  interest  in  the  site.  Warehouse, 
distribution  and  retail  uses  continued  until  the  mid-1980's,  but  since  then  the  large,  empty 
building  and  largely  vacant  surrounding  paved  areas  have  been  desolate  and  unused. 

The  original  function  of  the  Sears  Building  as  a  warehouse  and  distribution  center  has 
been  rendered  obsolete  by  the  changing  business  and  economic  conditions  of  the  surrounding 
area.  Rail  access  to  the  site  no  longer  exists  and  the  site  is  within  a  highly-dense  urban  area 
which  is  no  longer  conducive  to  warehouse  use. 

-4- 
GS1-2855-5 


These  changes  underscore  the  condition  of  the  Project  Area  as  a  decadent  area.  The 
Sears  Building  and  its  warehouse  additions  are  in  disrepair,  physically  deteriorated  and  in  need 
of  major  maintenance.  These  conditions  within  the  Project  Area  are  detrimental  to  community 
health  and  safety.  The  size  of  the  Project  Area  —  nearly  nine  acres  —  the  state  of  disrepair  and 
deterioration  of  the  Project  Area  as  well  as  the  current  conditions  of  the  regional  economy, 
render  it  improbable  that  the  Project  Area  could  be  redeveloped  by  the  ordinary  operations  of 
private  enterprise.  Two  previous,  high-profile  attempts  to  redevelop  the  site  as  a  large  mixed-use 
facility  consisting  of  research  and  development,  office  and  retail  uses  have  failed,  in  no  small 
part  due  to  the  difficult  conditions  of  the  Sears  Building  and  the  Project  Area  in  general. 

Photographs  of  the  Project  Area  showing  it  to  be  a  decadent,  open  area  are  attached 
hereto  as  Appendix  C-3. 

Because  of  the  physical  deterioration  of  the  existing  improvements  in  the  Project  Area, 
the  Project  Area  is  presently  inconsistent  with  the  sound  growth  of  the  City  of  Boston.  On  these 
grounds  the  Project  Area  meets  the  following  definition  of  a  decadent  area  as  set  forth  in 
Massachusetts  General  Laws,  Chapter  121  A,  Section  1: 

"an  area  which  is  detrimental  to  safety,  health,  morals,  welfare  or  sound 
growth  of  a  community  because  of  the  existence  of  buildings  which  are 
out  of  repair,  physically  deteriorated,  unfit  for  human  habitation,  or 
obsolete,  or  in  need  of  major  maintenance  or  repair  ...  or  because  of  a 
substantial  change  in  business  or  economic  conditions  ...  or  by  any 
reason  of  any  combination  of  the  foregoing  conditions." 

In  the  Authority's  report  and  decision  on  the  Olmsted  Plaza  Associates  121 A  Application 
dated  October  31,  1989  for  a  previously  approved  but  now  abandoned  project  in  the  Project 
Area,  the  Authority  found  that  the  Project  Area  does,  in  fact,  meet  the  definition  of  a  decadent 
area  set  forth  in  Chapter  121  A,  Section  1 .  The  Authority  cited  the  following  pertinent  facts  in 
making  its  determination: 

"The  .  .  .  Site  contains  the  eight-story  historic  Sears  building  constructed 
in  1928  and  a  number  of  warehouse  additions  .  .  .  The  Sears  Building, 
which  is  over  60  years  old,  and  the  warehouse  additions  are  vacant,  unused 
and  in  a  state  of  disrepair.  In  the  Sears  building  all  of  the  mechanical 
systems,  the  egress  stairs,  the  roof  and  major  portions  of  the  facade  are 
deteriorated.  Additionally,  at  certain  locations,  there  are  up  to  eighteen 
inches  of  settlement  in  the  main  building  which  must  be  repaired  . . . 

"The  Project  Area  will  be  extremely  costly  to  develop  due  to  the 
deterioration  of  the  Sears  Building  and  the  conditions  of  [the]  site  .  .  .  .The 
Sears  Building  and  its  surrounding  paved  areas  . .  .  remain  desolate  and 
unused.  The  department  store  in  the  Sears  Building  was  closed  in  the  mid- 
1950's,  and  the  warehouse,  warehouse  store,  catalogue  sales,  and 
distribution  uses  ceased  in  the  mid-1980s  .  .  .  While  the  Project  Area 
remains  vacant  and  isolated  from  the  surrounding  neighborhood,  the 
neighborhood  has  become  a  thriving  center  for  health  services  and 
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hospitals,  and  research,  education,  and  attendant  office  and  retail  uses.  A 
number  of  commercial  properties  and  buildings  have  been  renovated  in  the 
last  years.  The  changes  and  improvements  in  the  surrounding  area 
underscore  the  decadent  nature  of  the  Project  Area. 

"The  conditions  in  the  Project  /Area  are  detrimental  to  the  health,  safety 
and  sound  growth  of  the  community.  For  the  reasons  set  forth  above  . . . 
the  Authority  hereby  declares  that  the  Project  Area  is  a  decadent  area,  as 
set  fonii  in  Massachusetts  General  Laws  Chapter  121  A,  Section  1." 

The  conditions  in  the  Project  Area  have  remained  essentially  the  same  since  the  time  of 
the  Olmsted  Plaza  Report  and  Decision,  with  the  site  isolated  from  its  environs  and  with  the 
Sears  Building  and  warehouse  improvements  in  a  continuing  state  of  deterioration.  Accordingly, 
there  is  ample  precedent  and  continuing  justification  for  a  finding  by  the  Authority  that  the 
Project  Area  is  a  decadent  area. 

(c)  Statement  that  the  Project  Area  is  not  in  the  path  of  the  Massachusetts  Turnpike. 

The  Applicant  is  informed  and  believes  that  the  Project  Area  does  not  include  land 
within  any  extension  of  the  Massachusetts  Turnpike  into  the  City  of  Boston. 

(d)  Names  and  addresses  of  owners  of  and  abutters  to  the  Project  Area  according  to 
the  most  recent  City  of  Boston  tax  list  maintained  by  the  Assessing  Department,  and  other 
parties  who  may  be  substantially  affected  by  the  Project. 

(i)  The  owner  of  the  Project  Area  is: 

155-201  Brookline  Avenue  a/k/a 

201  Brookline  Avenue 

Ward  21,  Parcel  77 

Owner:  Sears  Roebuck  &  Co. 

Mailing  Address:  c/o  970  Department 

Sears  Tower,  BSC  41-38 

Chicago,  IL  60684 


(ii)  The  owners  of  land  which  abuts  the  Project  Area,  or  is  across  a  public  or 

private  street  or  way  from  the  Project  Area  are: 

332  Park  Drive 

Wd.4,Pcl.  1994-1 

Owner:  Sears  &  Roebuck  Co. 

c/o  Tax  department 

Sears  Tower 

Chicago,  IL  60684 

1 65  Riverway  Street 
Wd.  4,  Pel  1994-2 
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Owner:  MDC 

20  Somerset  Street 

Attn:  Commissioner's  Office 

Boston,  MA  02108 

136  Brookline  Avenue 
Wd.  5,  Pel.  4327  and  4328 
Owner:  Infort,  Inc. 
126  Brookline  Avenue 
Boston,  MA  02215 

1371  Boy lston  Street 

Wd.  21,  Pel.  53 

Owner:  Harvard  Community  Health  Plan 

10  Brookline  Place  West 

Brookline,  MA  02146 

1393  Boylston  Street 

Wd.  21,  Pel.  54 

Owner:  Grinnell  Street  Associates  Inc. 

c/o  Riverside  Properties,  Inc. 

One  Washington  Street  #300 

Wellesley,  MA  02181 

1387  Boylston  Street 

Wd.  21,  Pel.  55 

Owner:  Grinnell  Street  Associates  Inc. 

c/o  Riverside  Properties,  Inc. 

One  Washington  Street  #300 

Wellesley,  MA  02181 

1383  Boylston  Street 
Wd.  21,  Pel.  56 
Owner  Neil  Gordon,  Trustee 
176  Brookline  Avenue 
Boston,  MA  021 15 

162  Brookline  Avenue 

Wd.  21,  Pel.  57 

Owner:  Harvard  Community  Health  Plan 

Attn:  L.  Picaro 

20  Overland  Street 

Boston,  MA  02215 

1 54  Brookline  Avenue 

Wd.  21,  Pel.  58 

Owner:  Charles  G.  Krattenmaker 

140  Brookline  Avenue 
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Boston,  MA  02215 

148  Brookline  Avenue 

Wd.  21,  Pel.  59 

Owner:  Charles  G.  Krattenmaker 

140  Brookline  Avenue 

Boston,  MA  02215 

36  Burlington  Avenue 
Wd.  21,  Pel.  73-1 
Owner:  City  of  Boston 
Boston  City  Hall,  Rm  #  81 1 
Attn:  Real  Property 
Boston,  MA  02201 

40  Burlington  Avenue 

Wd.  21,  Pel.  74 

Owner:  Harvard  Community  Health  Plan 

Massachusetts  Charitable  Organization 

40  Burlington  Avenue 

Boston,  MA  02215 

40  Burlington  Avenue 

Wd.  21,  Pel.  74-1 

Owner:  Harvard  Community  Health  Plan 

c/o  Theodore  Skaliotis 

20  Overland  Street 

Boston,  MA  02215 

159  Brookline  Avenue 

Wd.  21,  Pel.  77-1 

Owner:  MDC 

20  Somerset  Street 

Attn:  Commissioner's  Office 

Boston,  MA  02108 

1390  Boylston  Ave. 
Wd.  21,  Pel.  46 
Owner:  Exxon  Corp. 
Box  53 
Houston,  TX  77001 

136  Brookline  Avenue 
Wd.  5,  Pel.  4327-1 
Owner:  Theodore  Wasserman 
115  Dean  Road 
Brookline,  MA  02146 
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1 1  Munson  Street 
Ward  21,  Parcel  171-1 
Owner:  MBTA 
Attn:  Real  Estate  Dept. 
10  Park  Plaza 
Boston,  MA  02216 


(iii)  The  owners  of  land  which  abuts  land  abutting  the  Project  Area  within 

300  feet  of  the  Project  Area  are  listed  in  Appendix  D  attached  hereto. 

(iv)  Other  parties  who  may  be  affected  by  the  Project  and  to  whom  notice 

will  be  sent  are  listed  in  Appendix  E  attached  hereto. 

(e)         Owner  of  the  Project  Area 

The  Applicant  is  not  the  owner  of  the  Project  Area.  The  owner  of  the  land  and  the 
improvements  thereon  within  the  Project  Area  is  Sears  Roebuck  &  Co.,  c/o  970  Department, 
Sears  Tower,  BSC  41-38,  Chicago,  IL  60684.  The  corporate  address  of  Sears  Roebuck  &  Co.  is 
3333  Beverly  Road,  Hoffman  Estates,  Illinois  60179,  Attention:  National  Manager,  Real  Estate 
Planning  Group,  Department  824RE.  Though  an  affiliate  of  a  related  entity,  CRKF  Realty  Trust, 
the  Applicant  has  the  right  to  acquire  the  Project  Area. 

3.  The  Project 

(a)         General  description  of  the  Project's  structures,  facilities  and  amenities, 
uses  and  occupants. 

The  Project  consists  of  the  development  of  approximately  560,000  square  feet  of  gross 
leasable  area  of  retail  and  related  space.  This  retail  project,  to  be  called  "The  Fenway",  will 
serve  a  fairly  limited  geographical  area,  given  the  numerous  shopping  centers  located  within  a 
relatively  short  driving  distance  from  the  Project  Area.  Accordingly,  the  Project  will  be 
especially  attractive  to  residents  of  the  neighborhoods  surrounding  the  Project  Area.  As  an 
example  of  this  aspect  of  the  Project,  it  is  presently  anticipated  that  among  the  tenants  will  be  a 
full-service  supermarket  for  the  benefit  of  neighborhood  residents. 

The  Sears  Building  will  be  converted  into  an  open  parking  structure  with  up  to  1966 
spaces.  The  parking  spaces  will  serve  exclusively  the  retail  uses  of  the  Site.  Strict  controls  will 
be  implemented  to  prevent  use  of  the  parking  spaces  by  commuters.  There  will  be 
approximately  40,000  square  feet  of  restaurant  and/or  retail  space  on  the  street  level  of  Brookline 
Avenue  between  Fullerton  Street  and  Park  Drive,  thereby  helping  to  create  a  lively  streetscape  in 
this  area. 

The  approximately  300,000  square  feet  of  warehouse  buildings  located  to  the  rear  of  the 
main  building  will  be  wholly  or  partially  demolished  in  order  to  make  room  for  the  new  retail 
development.  The  retail  development  will  be  a  four  story  structure  with  a  basement  that  will 
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surround  the  easterly  and  northerly  sides  of  the  main  Sears  building,  and  will  be  approximately 
80  feet  in  height  above  the  existing  grade.  Of  the  total  of  700  surface  parking  spaces  currently  in 
existence,  all  but  approximately  20  will  be  eliminated.  These  remaining  surface  spaces  will  be 
located  along  the  Park  Drive  frontage  of  the  development  in  order  to  service  the  tenants,  in 
particular  the  short-term  customers  of  the  proposed  supermarket.  The  portion  of  the  Project  Area 
located  at  the  intersection  of  Park  Drive  and  Brookline  Avenue,  which  is  presently  used  for 
surface  parking,  will  be  attractively  landscaped  as  part  of  the  restoration  of  the  Olmsted  Park 
system.  In  addition,  among  the  eliminated  surface  parking  spaces  will  be  268  parking  spaces 
located  on  the  so-called  "missing  link"  Emerald  Necklace  parcel  located  across  the  Project  Area 
from  Park  Drive  which  will  be  donated  to  the  City  for  restoration  by  the  City  as  park  land. 

Automobiles  will  principally  enter  the  Project  Area  via  the  existing  curb  cut  on  Park 
Drive  and  via  Fullerton  Street  to  an  express  ramp.  The  entry  to  the  basement  parking  level  will 
be  integrated  into  the  enlarged  landscaped  piece  at  the  corner  of  Brookline  Avenue  and  Park 
Drive.  Automobiles  will  enter  the  parking  structure  at  grade  from  the  entry  area  in  front  of  the 
building.  The  Fullerton  Street  express  ramp  will  be  used  to  access  the  upper  floors  of  the 
parking  structure.  Automobiles  will  exit  the  parking  structure  via  the  same  Fullerton  Street 
express  ramp,  as  well  as  via  exit  portals  to  the  area  in  front  of  the  building  off  of  Park  Drive. 
Additionally,  there  will  be  an  automobile  exit  portal  from  the  basement  area  that  discharges  to 
and  past  the  exterior  bundle  pickup  area  for  the  supermarket  in  front  of  Park  Drive.  Traffic  will 
then  round  up  to  exit  via  the  existing  curb  cut  on  Park  Drive. 

The  loading  area  for  the  Project  will  be  located  entirely  within  the  retail  building  with 
trucks  entering  the  enclosed  retail  area  from  Fullerton  Street.  This,  together  with  the  addition  of 
a  third  traffic  lane  on  Fullerton,  will  avoid  the  potential  for  the  queuing  of  trucks  along  Fullerton 
Street  and  allow  for  the  free  flow  of  vehicles  along  that  street  at  all  times. 

Pedestrian  access  and  circulation  will  be  greatly  improved  through  the  construction  of 
interior  walkways  and  an  outdoor  covered  walkway  from  the  MBTA  station.  New  walkways  and 
entrances  will  be  provided,  all  resulting  in  increased  ease  of  access  to  the  MBTA  station.  The 
quality  of  the  pedestrian  experience  on  the  site  will  be  greatly  improved  by  the  additional 
parkland  introduced  on  the  corner  of  Brookline  Avenue  and  Park  Drive.  Pedestrian  and 
vehicular  circulation  are  separated  to  the  greatest  extent  possible.  The  Project  Area's  overall 
appearance  will  be  improved  by  the  enhancement  of  landscaping  and  the  elimination  of  most  of 
the  surface  parking  on  the  site  as  well  as  the  replacement  of  the  unsightly  warehouse  additions  to 
the  main  building  with  the  new  retail  building. 

Attached  as  Appendices  F-l.  F-2  and  F-3.  are  illustrations  of  the  Project  in  Plan,  Section 
and  Elevation.  Attached  as  Appendix  F-4  is  a  schematic  plan  of  proposed  pedestrian  circulation. 

In  connection  with  the  Project,  the  Applicant  will  cause  to  be  returned  to  the  City  or  its 

nominee  a  1.6-acre  parcel  of  land  across  Park  Drive  from  the  Site  (the  "Emerald  Necklace 

Parcel")  for  restoration  by  the  City  as  a  park.    The  Emerald  Necklace  Parcel  was  originally 

included  in  Frederick  Law  Olmsted's  Emerald  Necklace  Park  System,  but  was  paved  for  use  as 

parking  lot  some  time  prior  to  1955.  It  is  estimated  that  this  parcel  is  presently  worth 

$2,000,000.  The  Applicant  understands  that  the  City  of  Boston  has  received  from  the 

Commonwealth  of  Massachusetts  a  $1,000,000  Community  Development  Action  Grant  to  offset 

the  costs  of  the  design  and  construction  of  the  park  in  the  Emerald  Necklace  Parcel.  Further,  the 
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Applicant  will  cooperate  with  City  and  State  agencies  to  attempt  to  locate  and  secure  other 
sources  of  financing  for  the  restoration  of  the  park.  For  example,  the  proponent  will  work  with 
the  City  to  secure  potential  funds  dedicated  to  the  Massachusetts  Urban  Self-Help  Program  and 
from  other  possible  sources. 

In  addition  to  the  return  of  the  Emerald  Necklace  Parcel,  the  Project  will  result  in 
significant  improvements  to  the  Project  Area  through  the  elimination  of  the  unsightly  warehouse 
additions,  addition  of  interior  and  outdoor  pedestrian  walkways,  enhancement  of  existing 
landscaping  including  ihc  iandscaping  of  the  corner  of  the  Project  Area  located  at  the 
intersection  of  Brookline  Avenue  and  Park  Drive  which  is  currently  used  for  surface  parking  and 
integration  of  the  Project  Area  into  the  surrounding  communities.  The  Project  will  also  result  in 
improved  pedestrian  safety  and  convenience  by  means  of  several  important  pedestrian  mitigation 
measures  and  improvements  relating  to  the  Project  Area  generally  and  non-site  pedestrian  flows 
to  and  from  the  Fenway  Park  MBTA  Station  in  particular. 

The  Project  will  also  result  in  the  rehabilitation  of  a  presently  deteriorating  local,  state 
and  federal  landmark  to  active  use  in  accordance  with  all  applicable  requirements  of  the  Boston 
Landmarks  Commission,  the  Massachusetts  Historical  Commission  and  the  National  Park 
Service. 

The  Project  is  also  of  critical  importance  to  the  physical  and  economic  revitalization  of 
the  neighborhood  and  of  the  City  in  general.  The  Project  will  provide  up  to  1500-1700  new 
construction  jobs  and  1200  new  permanent  jobs  many  of  which  will  provide  employment 
opportunities  for  residents  of  the  surrounding  neighborhoods.  The  Project  will  result  in  the 
restoration  of  the  historic  retail  and  related  uses  of  the  Project  Area  to  serve  primarily  the 
residents  of  the  neighborhoods  surrounding  the  Project  Area.  Finally,  the  Project  will  result  in 
significant  housing  and  jobs  linkage  contributions  in  accordance  with  the  City's  Development 
Impact  Project  requirements. 

The  uses  to  which  the  Project  will  be  put  are  principally  retail  and  service  uses  and  uses 
accessory  to  the  foregoing  and  structured  and  surface  parking. 

The  expected  types  of  occupants  of  the  Project  are  national  or  regional  retail  chains.  It  is 
presently  anticipated  that  there  will  be  a  total  of  between  8  and  10  stores  in  the  Project, 
occupying  between  30,000  and  125,000  square  feet  of  gross  leasable  area,  each  not  including  the 
retail  and/or  restaurant  uses  on  street  level  along  Brookline  Avenue. 

In  order  that  the  Applicant  may  undertake  the  Project,  it  is  hereby  requested  that  the 
Authority  grant  approval  under  Section  18C  of  Chapter  121 A  and  Section  13  of  Chapter  652  for 
the  Applicant,  as  an  entity  subject  to  the  benefits  and  burdens  of  Chapter  121  A,  to  (i)  undertake 
the  Project  as  illustrated  above,  (ii)  acquire  temporary  easements  in  property  adjacent  to  the 
Project  Area  as  reasonably  necessary  for  construction  of  the  Project  and  grant  and  acquire  such 
easements  and/or  rights  of  passage  for  pedestrian  and  vehicular  travel  as  may  be  necessary  or 
desirable  for  the  development  of  the  Project,  and  (iii)  develop,  operate  and  maintain  the  Project; 
provided  that  in  accordance  with  such  approval  and  without  amendment  of  this  Application: 

(A)       Upon  application  by  the  Applicant  or  its  designee  for  a  change  in  the  Project  to 
remove  the  development  of  any  portion  of  the  Project  and  to  remove  a 
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corresponding  portion  of  the  Project  Area  from  the  Project  Area  for  the  purpose 
of  undertaking  such  portion(s)  of  the  Project  outside  of  the  purview  of  Chapter 
121 A  and  Chapter  652,  or  after  a  casualty  upon  application  by  the  Applicant  or 
its  designee  with  respect  to  the  Project  for  a  change  in  the  Project  to  remove  the 
rehabilitation,  reconstruction  or  redevelopment  of  the  Project,  or  portion  thereof 
from  the  Project  and  to  remove  a  corresponding  portion  of  the  Project  Area  for 
the  purpose  of  undertaking  such  rehabilitation,  reconstruction  or  redevelopment 
outside  of  the  purview  of  Chapter  121 A  and  Chapter  652,  the  Director  of  the 
Authority  will,  within  thirty  (30)  da>o  thereafter,  submit  the  application  to  the 
Authority  for  its  consideration  with  the  Director's  recommendation.  The 
Director  agrees  not  to  unreasonably  withhold  or  delay  a  favorable 
recommendation.  Upon  such  approval  by  the  Authority,  the  Project  and  the 
Project  Area  shall  be  revised  accordingly,  and  the  owner  of  the  portion  of  the 
Project  Area  so  removed  from  the  Project  Area  shall  not  with  respect  thereto 
thereafter  be  subject  to  the  burdens  and  receive  the  benefits  of  Chapter  121  A, 
Chapter  652  (provided,  however,  as  set  forth  in  Sections  10(d)  and  (e)  hereof, 
the  deviations  and  permissions  granted  in  Section  10(d)  shall  survive  and  remain 
in  effect  and,  further  provided,  as  set  forth  in  the  Companion  Agreements  (as 
hereinafter  defined)  ,  certain  provisions  of  the  Companion  Agreements  shall 
survive  and  remain  in  effect  with  respect  to  such  removed  portion(s)). 

(B)  The  Applicant  may  operate,  manage  and  maintain  the  Project  or  employ  or 
contract  with  one  or  more  parties  (any  of  which  may  be  affiliates  of  the 
Applicant)  to  operate,  manage  and  maintain  the  Project,  or  any  portion  thereof, 
as  applicable,  pursuant  to  an  operating,  master  or  ground  lease,  management 
agreement  or  other  agreement.  Without  limiting  the  generality  of  the  foregoing, 
the  Authority  acknowledges  the  fact  that,  as  set  forth  in  Section  4(b)  hereof,  the 
Applicant  intends  to  ground  lease  the  project  area  to  an  affiliate  of  the  Applicant, 
which  affiliate  intends,  in  turn,  to  enter  into  an  operating  sublease  of  the  Project 
with  another  affiliate.  It  is  contemplated  that  the  lessee  under  such  operating 
sublease  will,  in  turn,  enter  into  various  third  party  tenant  leases  for  space  at  the 
Project.  Any  such  party  under  an  operating,  master  or  ground  lease, 
management  agreement  or  other  agreement  will  in  no  event  be  subject  to  the 
provisions  of  Chapter  121 A  or  the  approval  of  the  Authority,  it  being  understood 
that  lessees,  sublessees,  occupants  and  users  of  the  Project  or  portions  thereof, 
may  pay  rents,  expenses  and  other  payments  related  to  the  use  and  occupancy  of 
the  Project,  or  portions  thereof,  directly  to  such  a  party,  which  payments  would 
not  be  included  in  the  gross  income  of  the  Applicant. 

(C)  The  Applicant  is  hereby  approved  to  grant  and/or  acquire,  from  time  to  time,  on 
terms  not  inconsistent  with  this  Application,  such  easements  and  other  property 
rights  (including,  without  limitation,  the  addition  to  the  Project  Area  of  fee  or 
leasehold  interest  in  the  immediately  adjacent  property  owned  by  the 
Consolidated  Rail  Corporation  as  shown  on  the  Plan,  leases,  utility  easements 
and  reciprocal  easements)  which  are  reasonably  necessary  to  accomplish 
development,  operation  and  maintenance  of  the  Project.  Upon  such  acquisition 
and  notice  thereof  to  the  Authority,  the  acquired  property  shall,  without  further 
action  by  the  Authority,  be  included  as  part  of  the  Project  and  the  Project  Area. 
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(D)  Notwithstanding  anything  herein  to  the  contrary,  the  Applicant  requests  the  Authority's 
agreement  hereunder  that  (i)  in  the  event  of  the  sale  or  other  transfer  of  all  or  any  portion  of  the 
Project  or  interests  therein;  or  (ii)  any  refinancing  of  the  Project  or  portion  thereof,  the  Applicant 
may,  by  application,  seek  termination  of  the  designation  of  the  Project  under  Chapter  121  A.  The 
Director  of  the  Authority  will,  within  thirty  (30)  days  of  the  submission  of  such  application, 
submit  the  application  to  the  Authority  for  its  consideration  with  the  Director's  recommendation. 
The  Director  agrees  not  to  unreasonably  withhold  or  delay  a  favorable  recommendation.  Upon 
such  approval  by  the  Authority,  the  Project  Area  and  the  owner(s)  thereof  shall  not  be  subject  to 
the  burdens  and  receive  the  benefits  of  Chapter  121  A,  Chapter  652  (provided,  however,  as  set 
forth  in  Sections  10(d)  and  (e)  hereof,  the  deviations  and  permissions  granted  in  Section  10(d) 
shall  survive  and  remain  in  effect  and,  further  provided,  as  set  forth  in  the  Companion 
Agreements,  certain  provisions  of  the  Companion  Agreements  shall  survive  and  remain  in  effect 
with  respect  to  the  Project). 

(E)  To  the  extent  the  Applicant  hereafter  desires  to  modify  the  Project,  the  Applicant  shall 
notify  the  Authority  of  such  proposed  change  and  such  change  shall  be  subject  to  the  approval  of 
the  Authority.  So  long  as  the  proposed  change  is  not  a  "fundamental"  change  which  would 
require  treatment  as  a  new  application  within  the  meaning  of  Chapter  121  A,  the  Authority  agrees 
expeditiously  to  consider  such  requested  change  and  further  hereby  agrees  to  grant  approval  for  a 
change  which  is  a  "Minor  Change"  as  hereinafter  defined.  A  "Minor  Change"  shall  be  one  that 
modifies  the  square  footage  of  the  Project  by  no  more  than  10%  and  has  been  approved  by  the 
Director  of  the  Authority,  acting  reasonably  and  without  delay,  or  one  that  otherwise  effects  a 
change  in  the  Project  that  is  certified  by  the  Director  to  the  Authority  to  be  a  nonfundamental 
modification  of  the  Project.  Notwithstanding  anything  herein  or  in  any  approval  granted  or 
agreement  entered  into  pursuant  hereto  to  the  contrary,  any  use  of  or  improvements  on  the 
Project  or  the  Project  Site  or  any  portion  thereof  that  is  consistent  with  the  Development  Impact 
Project  Plan  for  the  Project  (a  draft  of  which  is  attached  as  Appendix  G-7  hereto)  shall  not 
require  the  approval  of  the  Authority  or  the  Director  of  the  Authority. 

(b)  Statement  that  the  Project  will  not  conflict  with  the  Master  Plan  for  the  City  of 
Boston. 

The  Applicant  believes  that  the  development  of  the  Project  will  not  conflict  with  the 
Master  Plan  for  the  City  of  Boston  ("1965/1975  General  Plan  for  the  City  of  Boston  and  the 
Regional  Core,"  prepared  by  the  Boston  Redevelopment  Authority),  because  the  Project  Area 
comes  within  a  classification  in  the  Master  Plan  which  permits  commercial  uses  of  the  kind 
proposed  by  the  Applicant  and  because  the  Project  is  consistent  with  the  goals  of  the  Master 
Plan. 

(c)  Statement  that  the  Project  requires  no  declaration  under  Mass.  GL  c.  138. 

The  Project  will  not  require  a  declaration  that  any  of  the  buildings  constituting  a  portion 
of  the  Project  constitutes  a  separate  building  for  the  purpose  of  Mass.  GL  c.  138  (relating  to 
alcoholic  beverages). 

(d)  Statement  concerning  schools,  hospitals,  churches. 

The  Project  Area  is  located  within  five  hundred  (500)  feet  of  the  following  schools: 
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Wheelock  College 

3 1  Pilgrim  Road 

Boston,  Massachusetts  022 1 5 

Simmons  College 
259  Brookline  Avenue 
Boston,  Massachusetts  022 1 5 

Northeastern  University 

100  Fenway 

Boston,  Massachusetts  021 15 

Emmanuel  College 

400  Fenway 

Boston,  Massachusetts  02 1 1 5 

Martin  Milmore  Elementary  School 
85  Peterborough  Street 
Boston,  Massachusetts  022 1 5 

Finally,  the  Project  Area  is  located  within  five  hundred  (500)  feet  of  the  following 
church  and  school: 

Seventh  Day  Adventist  Temple  and  School 

1 05  Jersey  Street 

Boston,  Massachusetts  022 1 5 

While  arguably  not  a  hospital,  the  Project  Area  is  also  located  within  five  hundred  (500) 
feet  of  certain  health  care  facilities  operated  by  the  Harvard  Community  Health  Plan  at  Two 
Fenway  Plaza. 

The  Applicant  will  make  a  significant  contribution  to  the  Boston  Transportation 
Department  ("BTD")  for  an  area  wide  traffic  mitigation  study  in  connection  with  capital 
improvements  to  be  made  by  BTD  to  intersections  identified  in  such  final  traffic  mitigation 
study,  and  the  Applicant  will  also  undertake  certain  traffic  improvements  in  the  area  impacted  by 
the  Project  which  intersections  are  listed  in  Appendix  G-l  attached  hereto,  all  in  accordance 
with  a  Transportation  Access  Plan  Agreement  to  be  entered  into  between  the  Applicant  and  the 
Boston  Transportation  Department,  a  draft  copy  of  which  is  attached  as  Appendix  G-2. 
Accordingly,  the  Project  will  result  in  improved  traffic  conditions  and  thereby  result  in  benefits 
to  such  schools,  health  facilities  and  church.  Further,  as  demonstrated  in  the  environmental 
report  attached  hereto  as  Appendix  I,  all  noise  and  construction  impacts  of  the  Project  will  be 
mitigated  so  that  long-term  affects  on  the  surrounding  school,  health  facilities  and  temple  will  be 
minimized.  As  discussed  in  the  environmental  report  attached  hereto  as  Appendix  I,  the  Project 
(and  its  parking  structure)  will  generate  retail  and  not  commuter  parking,  thereby  resulting  in 
less  adverse  traffic  impacts  than  other  parking  facilities  in  the  vicinity  of  the  Project  Area.  The 
Applicant  requests  that  the  Authority  determine  that  the  Project  will  not  be  substantially 
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detrimental  to  such  schools,  health  facilities  and  temple  and  that  the  Authority  issue  a  permit  for 
the  construction  of  the  parking  structure  included  within  the  Project. 

(e)  Minimum  standards  for  financing,  construction,  maintenance  and  management. 

Appendix  H  sets  forth  the  minimum  standards  applicable  to  the  Project  for  financing, 
construction,  maintenance  and  management  (sometimes  herein  referred  to  as  the  "Minimum 
Standards"). 

(f)  Documentation  and  statement  concerning  public  interest,  safety,  convenience 
and  suitable  development;  and  statement  of  reasons  why  the  Project  is  necessary  and  desirable. 

The  Applicant  believes  that  the  Project:  (i)  is  in  the  best  interest  of  the  public  and  the 
City  of  Boston  and  will  enhance  public  safety  and  convenience;  and  (ii)  is  consistent  with  the 
most  suitable  development  of  the  neighborhood  and  the  City  of  Boston.  The  Project  will  be  a 
desirable,  first-class  retail  center  serving  primarily  residents  of  the  surrounding  neighborhoods. 
The  Sears  Building,  a  Boston  landmark  that  is  also  listed  on  the  State  and  National  Registries  of 
Historic  Places,  is  now  vacant  and  in  a  deteriorated  condition  and  will  require  extensive  repair 
and  major  renovation  and  maintenance.  The  addition  of  desirable  retail  uses  and  the  renovation 
of  the  Sears  Building  will  be  of  critical  importance  to  the  physical  and  economic  revitalization  of 
the  neighborhood.  The  uses  proposed  for  the  Project  Area  are  expected  to  provide  job 
opportunities,  services,  and  resources  for  area  residents  as  for  well  as  the  larger  community.  The 
completed  Project  will  improve  pedestrian  access  to  the  surrounding  area  and  the  Massachusetts 
Bay  Transportation  Authority  Fenway  Park  Station.  The  Project  will  also  result  in  the 
rehabilitation  of  an  historic  landmark  and  the  restoration  of  the  Emerald  Necklace  Park  System. 
As  discussed  in  Sections  4(e)  and  6  hereof,  the  Project  will  result  in  the  provisions  of  numerous 
public  amenities  and  benefits  for  the  neighborhood  and  the  City  as  a  whole.  These 
improvements  will  greatly  enhance  public  safety  and  convenience.  In  sum,  the  project  will 
create  a  much  needed  retail  facility,  help  revitalize  the  Fenway  area,  restore  an  historical 
structure  and  contribute  to  the  restoration  of  a  vital  urban  park  system,  provide  jobs,  and  promote 
the  best  interests  of  the  City  of  Boston. 

(g)  Statement  concerning  relocation. 

The  carrying  out  of  the  Project  will  not  involve  the  destruction  or  rehabilitation  of 
buildings  occupied  in  whole  or  in  part  as  dwellings.  The  Project  will  not  involve  the 
displacement  of  more  than  five  business  units.  Accordingly,  no  relocation  plan  is  required. 

(h)         Environmental  Impacts. 

The  environmental  impacts  of  the  Project  and  the  mitigation  to  be  undertaken  by  the 
Applicant  to  address  these  impacts  have  been  fully  described  in  the  Final  Supplemental  Project 
Impact  Report  dated  August  31,  1994  and  the  Draft  Environmental  Impact  Report  dated 
November  30,  1994,  copies  of  which  are  attached  hereto  as  Appendix  1-1  and  Appendix  1-2. 
respectively.  The  Applicant  hereby  requests  a  determination  by  the  Authority  that  the  Project 
will  not  result  in  significant  damage  or  impairment  to  the  environment  and  that  all  practicable 
and  feasible  means  and  measures  have  been  taken,  or  will  be  utilized,  to  avoid  or  minimize 
damage  to  the  environment. 
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4.        Financial  Information 

(a)  General 

Chapter  121 A  designation  is  essential  to  the  feasibility  of  the  Project.  In  the  shopping 
center  industry,  tenants  typically  enter  into  so-called  "net"  leases,  under  which  the  tenants 
reimburse  the  landlord  for  their  proportionate  share  of  all  operating  expenses,  taxes  and 
insurance  paid  by  the  lanuiord  in  connection  with  a  project.  In  considering  whether  to  lease  space 
in  the  Project,  prospective  tenants  will  evaluate  the  total  occupancy  costs  of  leasing:  base  rent, 
operating  expenses,  and  property  taxes.  If  any  one  of  the  sum  of  these  costs  substantially 
deviates  from  those  of  alternative  locations,  the  Project's  competitive  position  is  seriously 
weakened.  The  prospective  tenants  for  the  Project  are  retailing  chains  that  typically  locate  their 
stores  in  suburban  locations,  where  taxes  tend  to  be  lower  then  than  those  payable  in  the  City  of 
Boston.  Retail  tenants  such  as  those  proposed  for  the  Project  seek  property  tax  payments  (or 
excise  payments,  in  the  case  of  Chapter  121A)  that  are  moderate  and  predictable.  Chapter  121A 
is  the  single  vehicle  available  to  achieve  this  goal. 

The  Project  is  estimated  to  cost  approximately  $1 10,000,000,  as  shown  on  the  budget 
which  is  attached  hereto  as  Appendix  J.  On  the  basis  of  the  materials  included  in  Appendix  J 
and  Appendix  K  and  the  discussion  below,  the  Applicant  believes,  and  requests  the  Authority  to 
determine,  that  the  Project  is  practicable  under  the  provisions  of  St.  1960,  c.  652,  §13,  as 
amended. 

(b)  Method  of  Financing 

(i)  Proposed  Corporate  Structure:  The  Project  Area  will  be  owned  by  the 

Applicant.  The  Applicant  will  lease  all  of  the  Project  Area  to  Fenway  Retail  Limited  Partnership 
("Fenway  Retail"),  a  Delaware  limited  partnership,  which  is  an  affiliate  of  the  Applicant.  It  is 
presently  contemplated  that  Fenway  Retail  will  further  sublease  the  Project  and  the  Project  Area 
to  another  affiliate,  The  Fenway  Associates  Limited  Partnership,  a  Delaware  limited  partnership 
(the  "The  Fenway  Associates").  Fenway  Retail  will  own,  develop,  operate  and  maintain  the 
buildings  and  improvements  within  the  Project  either  directly  or  through  arrangements  with 
affiliated  parties,  including  The  Fenway  Associates.  Copies  of  the  fully  executed  lease  between 
the  Applicant  and  Fenway  Retail  and  the  sublease  between  Fenway  Retail  and  Fenway 
Associates  and  all  amendments,  modifications,  revisions,  restatements  or  waivers  thereto  or 
thereof  shall  be  filed  by  the  Applicant,  or  its  successors  in  interest,  with  the  Authority  promptly 
after  execution  by  the  respective  parties.  The  rent  paid  to  the  Applicant  under  its  lease  with 
Fenway  Retail  will  constitute  the  gross  income  of  the  Applicant  from  all  sources  under  Section 
10  of  Chapter  121  A.  The  Applicant,  Fenway  Retail  and  Fenway  Associates  are  sometimes 
collectively  referred  to  herein  as  the  "Project  Developers". 

(ii)  Financing:  The  Applicant  has  been  involved  with  discussions  with  two 

lenders  who  have  expressed  interest  in  jointly  financing  the  Project.  The  Applicant  and  the 
lenders  are  presently  working  out  the  details  of  a  term  sheet  describing  the  terms  of  such 
financing  and  the  Applicant  believes  that  a  mutually  acceptable  term  sheet  will  be  finalized 
shortly.  In  addition,  certain  equity  will  be  contributed  to  the  Project.  Documentation  evidencing 
the  availability  of  financing  for  the  Project  is  attached  as  Appendix  K. 
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(iii)  Limits  on  Return  on  Investment:  Consistent  with  Section  1 8C  of 

Chapter  121  A,  the  partners  of  the  Applicant  in  their  sole  capacity  as  such  and  not  in  their 
capacity  as  partners  of  any  lessee  or  sublessee  of,  or  any  other  entity  having  any  interest  in,  the 
Project  or  of  any  other  entity,  shall  not  receive  or  accept,  as  net  income  from  the  Project,  any 
sum  in  excess  of  an  annual  cumulative  eight  percent  (8%)  cash  return  on  equity  invested  in  the 
Project  by  the  Applicant  (but  not  others,  even  by  affiliates)  for  so  long  as  the  Project,  or 
applicable  portion  thereof,  is  subject  to  Chapter  121A.  The  eight  percent  (8%)  return  will  be 
based  upon  the  total  amount  of  equity  invested  in  the  Project  by  the  Applicant  (but  not  others, 
even  by  affiliates),  as  such  may  be  supplemented  from  time  to  time  ("Total  Equity").  If  at  any 
time  there  are  repayments  of  all  or  any  portion  of  the  Total  Equity,  the  Total  Equity  shall  be 
reduced  accordingly  unless  otherwise  agreed  to  by  the  Director  of  the  Authority.  Total  Equity 
may  include,  without  limitation,  a  combination  of  cash,  services  and  materials  or  contracts  for 
services  and  materials.  Such  services  and  materials,  or  contracts  therefor,  may  consist  of 
services  or  materials  supplied  or  delivered  prior  to  or  after  the  filing  of  this  Application. 
Approval  of  this  Application  by  the  Authority  shall  constitute  approval  of  the  requests,  hereby 
made,  that:  (a)  contributions  other  than  cash,  such  as  materials  and  services,  or  contracts 
therefor,  may  be  valued  as  equity,  as  aforesaid,  and  (b)  construction  of  the  Project  may 
commence  prior  to  receipt  in  full  by  the  Applicant  of  the  equity  investment. 

(iv)  Other  amounts  to  be  raised:  It  is  not  expected  that  any  amount  in 

addition  to  those  stated  in  Sections  4(b)(ii)  and  4(b)(iii)  will  be  required  to  complete  the  Project. 

(v)  Shares  for  Services:  No  ownership  interest  in  the  Applicant  is  to  be 

issued,  created  or  transferred  in  exchange  for  services. 

(vi)  Persons  Having  Beneficial  Interest:  Persons  who  have  an  interest  in  the 

Project,  and  whose  interests  are  required  to  be  disclosed  to  the  Authority,  are  listed  in  the 
Disclosure  Statement  attached  hereto  in  Appendix  L  The  consultants  working  on  the  Project  and 
attorneys  representing  the  Applicant  are  listed  in  this  Application  at  Section  1(c)  and  1(b), 
respectively. 

(c)         Municipal  Liens 

The  Applicant  is  unaware  of  any  unpaid  municipal  charges  with  respect  to  the  property  in 
the  Project  Area. 

(d)  Section  6A  Contract  Terms 

A  draft  of  the  contract  proposed  to  be  entered  into  under  Section  6A  of  Chapter  121 A 
with  respect  to  the  Project  is  attached  hereto  as  Appendix  M-  In  accordance  with  the  formula  set 
forth  in  the  Section  6A  Contract,  the  Applicant  will  pay  in  each  year  the  annual  excise  payable 
with  respect  to  such  year  under  Section  10  of  Chapter  121  A. 

(e)  Requests  for  Extensions  to  the  Period  of  Property  Tax  Exemption 
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Pursuant  to  the  provisions  of  Section  10  of  Chapter  121 A  and  in  consideration  of  the 
amenities  listed  below,  the  Applicant  requests  the  Authority's  approval  of  one  twenty-five  (25) 
year  extension  to  the  period  of  property  tax  exemption. 

The  Applicant  believes  that  the  Project  will  provide  extraordinary  public  amenities, 
which  justify  the  extension  requested.  The  following  is  a  schedule  of  such  public  amenities  (the 
"Public  Amenities"),  each  supporting  the  twenty-five  (25)  year  extension  requested: 

(i)  Commercial  or  Industrial  Development  Which  Will  Result  in  the 

Employment  of  Minority  Persons  or  Persons  Residing  in  or  near  the 
Project  (supporting  the  requested  twenty-five  (25)  year  extension). 

The  Project  consists  of  the  development  of  a  retail  facility  which  will 
result  in  the  employment  of  neighborhood  residents  and  minorities. 
Approximately  1500-1700  construction  jobs  and  approximately  1200 
permanent  jobs  will  be  created  by  the  Project.  A  significant  number  of 
those  jobs  will  benefit  the  residents  of  the  surrounding  neighborhoods  by 
providing  part-time  and  full-time  jobs  for  youth,  the  elderly  and  others. 
It  is  anticipated  that  over  fifty  percent  (50%)  of  the  permanent  jobs 
created  by  the  Project  will  be  filled  by  residents  of  the  neighborhoods 
surrounding  the  Project. 

(ii)  Restoration  or  Rehabilitation  of  Structures  or  Sites  of  Architectural  or 

Historical  Merit  (supporting  the  requested  twenty-five  (25)  year 
extension). 

The  Project  will  result  in  restoration  and  rehabilitation  of  the  landmark 
Sears  Building  (originally  constructed  in  1928)  which  is  listed  in  the 
National  Register  of  Historical  Places  and  the  Inventory  of  Historic 
Assets  of  the  Commonwealth  of  Massachusetts  and  is  a  certified 
landmark  in  the  City  of  Boston.  The  Sears  Building  has  also  been 
certified  by  the  Secretary  of  the  United  States  Department  of  the  Interior 
as  a  certified  historic  structure.  The  work  will  be  undertaken  in  strict 
compliance  with  guidelines  imposed  by  the  Boston  Landmarks 
Commission,  the  Massachusetts  Historical  Commission  and  the  United 
States  Department  of  the  Interior  in  connection  with  certification  of  the 
Project  as  a  certified  rehabilitation  under  the  Internal  Revenue  Code  and 
regulations  promulgated  by  the  National  Park  Service.  Based  on  current 
projections,  the  restoration  of  the  exterior  of  this  structure  alone  may 
cost  up  to  $4,500,000.  The  Project  will  result  in  the  reuse  of  an 
important  historic  asset  which  might  not  otherwise  be  rehabilitated  or 
preserved.  In  addition,  the  Project  will  also  result  in  the  return  to  the 
City  of  the  Emerald  Necklace  Parcel  for  restoration  by  the  City  as 
parkland.  This  park  is  part  of  Frederick  Law  Olmsted's  Emerald 
Necklace,  which  is  listed  on  the  National  Register  of  Historic  Places  and 
is  protected  as  a  Boston  Landmark.  Thus,  the  Project  will  contribute 
significantly  to  the  restoration  and  rehabilitation  of  this  important, 
historic,  urban  park  system. 
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(iii)  Provisions  for  Open  Space  (supporting  the  requested  twenty-five  (25) 

year  extension). 

In  connection  with  development  of  the  Project,  the  Applicant  will  cause 
the  Emerald  Necklace  Parcel  located  across  the  street  from  the  Sears 
Parcel  at  241  Brookline  Avenue,  consisting  of  1 .6  acres  of  land,  to  be 
conveyed  to  the  City  of  Boston  or  its  designee  for  restoration  by  the  City 
of  Boston  as  parkland.  The  Emerald  Necklace  Parcel  is  currently  a 
deteriorating  paved  surface  parking  lot  which  represents  a  missing  link 
in  the  Emerald  Necklace  park  system,  designed  by  Frederick  Law 
Olmsted  for  the  City  of  Boston.  In  addition,  the  Project  Area  will  also 
be  carefully  landscaped,  with  a  system  of  public  pedestrian  walkways. 
Significant  public  open  space  will  be  provided  in  the  Project  Area, 
particularly  in  the  area  directly  across  the  street  from  the  Emerald 
Necklace  Parcel  in  front  of  the  Sears  Building  along  Park  Drive.  The 
Project  Area  improvements  are  discussed  in  more  detail  in  Section  3(a) 
hereof. 

(iv)  Significant  Architectural  Features  (supporting  the  requested  twenty-five 

(25)  year  extension). 

The  Project  will  result  in  the  renovation  of  an  historic  landmark.  The 
Sears  Building  is  a  classic  example  of  Art  Deco  design  which  will  be 
carefully  restored.  Instead  of  losing  an  important  historical  resource,  the 
Project  will  result  in  the  retention  of  this  resource. 

5.  Development  Schedule 

Commencement  of  the  Project  will  occur  with  the  acquisition  of  the  Project  Area  by  the 
Applicant.  A  tentative  development  schedule  for  the  Project  is  attached  as  Appendix  N. 

6.  Public  Use  and  Benefit 

The  Applicant  believes  that  the  carrying  out  of  the  Project  constitutes  a  public  use  and 
benefit  for  the  reasons  set  forth  below  and  in  Sections  3(f)  and  4(e)  above. 

(a)         The  Project  will  provide  numerous  public  benefits,  including: 

•  physical  and  economic  revitalization  of  the  Fenway  area,  including  the 
creation  of  approximately  1500-1700  construction  jobs,  1200  permanent 
jobs  and  provision  of  important  neighborhood  services; 

•  return  of  the  1 .6  acre  Emerald  Necklace  Parcel,  currently  estimated  to  be 
worth  approximately  $2,000,000,  to  the  City  for  restoration  by  the  City 
as  parkland; 
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•  contributions  by  the  Project  Developers  under  Boston's  housing  and  jobs 
linkage  programs  estimated  at  approximately  $3,500,000; 

•  restoration  of  the  historic  Sears  Building  and  its  return  to  active  use  as 
part  of  a  vibrant  neighborhood  center; 

•  reintegration  of  the  Project  Area  into  the  surrounding  neighborhoods; 
including  extensive  new  landscaping,  pedestrian  access  ways,  entrances, 
walkways  and  lighting,  including  enhanced  connections  between  the 
Project  Area  and  the  MBTA  Fenway  Park  station; 

•  transportation  mitigation,  including  significant  traffic,  transit,  pedestrian 
and  bicycle  mitigation  as  detailed  in  the  Transportation  Access  Plan 
Agreement  a  draft  copy  of  which  is  attached  as  Appendix  G-2: 

•  execution  of  a  Boston  Residents  Construction  Employment  Plan 
consistent  with  the  Boston  Residents  Employment  Policy  to  ensure  that 
good  faith  efforts  are  made  to  meet  the  Boston  Residents  Construction 
Employment  Standards; 

•  execution  of  a  Memorandum  of  Understanding  and  of  a  First  Source 
Agreement  with  the  Mayor's  Office  of  Jobs  and  Community  Services 
whereby,  among  other  things,  the  Applicant  will  use  good  faith  efforts  to 
make  available  to  neighborhood  residents  50%  of  certain  employment 
opportunities  at  the  Project,  and  the  Applicant  will  agree  to  participate  in 
certain  programs  of  the  Private  Industry  Council. 

The  above  listed  benefits  will  be  committed  to  by  the  Applicant  by  means  of  the 
following  agreements  (the  "Companion  Agreements"):  a  Transportation  Access  Plan  Agreement, 
a  Cooperation  Agreement,  a  Development  Impact  Project  Agreement,  a  Boston  Residents 
Construction  Plan  and  a  Memorandum  of  Understanding  and  First  Source  Agreement.  Proposed 
drafts  of  such  agreements  are  attached  hereto  in  Appendices  G-2  thorugh  G-6. 

The  Project  is  in  line  with  the  City's  overall  planning  and  development  objectives,  in  that 
it  will  bring  an  important  retail  development  to  the  surrounding  neighborhoods  and  stimulate  the 
local  economy  while  providing  construction  and  permanent  jobs  for  residents  of  the  City. 

(b)        As  discussed  in  Section  2(b)  of  this  Application,  the  Project  will  contribute  to 
the  elimination  of  open,  substandard  and  decadent  conditions  in  the  Project  Area.  The  Project 
will  totally  eliminate  the  decadent  conditions  in  the  Project  Area.  The  Project  will  eliminate  the 
dilapidated  warehouse  additions  to  the  Sears  Building  and  replace  them  with  a  new  first-class 
retail  building,  rehabilitate  the  now-vacant  Sears  Building  for  a  productive  use,  and  create  a 
well-designed  and  landscaped  shopping  center  in  the  Project  Area.  Furthermore,  the  Project, 
would  turn  an  underutilized  site  in  the  Fenway  into  a  physical  and  financial  asset.  Through  the 
use  of  materials  and  designs  which  are  harmonious  with  the  surrounding  neighborhoods,  the 
Fenway  area  will  be  strengthened  without  compromising  the  historical  and  architectural  integrity 
of  such  area. 
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(c)  The  positive  impacts  of  the  Project  are  sufficient  to  warrant  its  approval  under 
121A: 

(i)  It  is  estimated  that  a  total  of  approximately  1 500- 1 700  construction  jobs 

will  be  generated  by  the  Project. 

(ii)  It  is  estimated  that  over  1,200  newly  created  permanent  jobs  will  be 

generated  by  the  Project.  Given  the  proposed  uses  of  the  Project,  many 
of  these  employment  opportunities  will  be  available  to  residents  of  the 
surrounding  communities. 

(iii)  In  addition  to  job  creation,  the  use  of  the  Project  Area  as  a  first-class 

retail  center  open  to  all,  the  planned  transportation  improvements,  the 
return  of  the  Emerald  Necklace  Parcel  for  restoration  by  the  City  as  park 
land  and  other  amenities  planned  in  connection  with  the  Project  will 
contribute  to  the  benefits  of  the  Project  for  the  immediate  neighborhood. 

(iv)  The  Project  will  significantly  contribute  to  meeting  the  critical  needs  of 

the  community  for  employment,  neighborhood  services,  public  open 
space  and  transportation  improvements. 

(v)  The  numerous  public  benefits  and  amenities  to  be  provided  in 

connection  with  the  Project,  as  described  in  this  Application,  far  exceed 
the  amenities  that  would  normally  result  from  a  development  project  in 
the  Fenway  area. 

(d)  The  Project  will  improve  the  vehicular  and  pedestrian  safety  of  the  area  by 
mitigation  existing  traffic  problems  through,  among  other  things,  contributions  to  capital 
improvements,  providing  additional  parking  capacity  area  and  creating  well-lighted  and  more 
convenient  pedestrian  ways. 

Furthermore,  the  Project  Area  is  ideally  situated  for  pedestrian  access  given  its  location 
as  the  link  between  the  Fenway  area  and  the  Longwood  Medical  Area  on  one  side  and  Audubon 
Circle  and  its  connection  to  the  Boston  University  community  on  the  other  side.  With  its 
proximity  to  Fenway  Park  Station  on  the  D  Branch  of  the  Green  Line  and  bus  routes  originating 
in  nearby  Kenmore  Square,  the  Project  Area  is  within  the  hub  of  the  area  transit  system  where 
subway  and  bus  routes  converge.  The  roadway  access  to  and  from  the  Project  is  also  well-linked 
via  Park  Drive  and  Brookline  Avenue  to  access  Storrow  Drive  and  other  major  routes  without  the 
need  for  traffic  to  travel  distances  on  neighborhood  streets.  The  Project's  retail  uses  will  allow 
for  a  full  and  active  use  of  pedestrian  and  mass  transit  means  to  access  the  Project  Area. 

7.  Why  the  Project  Needs  Chapter  121 A  Aids 

The  Project  requires  Chapter  121A  aids  because,  in  light  of  the  current  condition  of  the 
regional  economy,  the  Project  could  not  be  developed,  and  the  public  benefits  to  be  provided  in 
connection  with  the  Project  would  not  be  possible  without  designation  and  approval  under 
Chapter  121A.  Given  past  failed  attempts  to  develop  the  Project  Area  as  office,  research  and 
development  and  health-care  related  uses,  retail  use  appears  to  be  the  only  viable  use  of  the 

-21- 
GS1-2855-5 


Project  Area.  As  discussed  above  in  Section  4(a),  real  estate  taxes  in  retail  projects  are  passed  on 
to  tenants  pursuant  to  the  terms  of  so-called  "net"  leases.  The  prospective  tenants  for  the  Project 
require  moderate  and  predictable  taxes  as  a  precondition  to  entering  into  the  long-term  leases 
necessary  to  make  the  Project  financable  and  financially  viable.  Only  the  121 A  mechanism  can 
accomplish  this  tax  certainty  and  enable  this  Boston  urban  site  to  compete  successfully  with 
suburban  alternatives. 

A  further  reason  why  the  Project  requires  Chapter  1 2 1 A  aid  is  the  significant  costs 
involved  in  the  restoration  and  rehabilitation  of  the  landmark  Sears  Building.  This  aspect  of  the 
Project  will  result  in  significant  increased  cost  over  ordinary  construction  activities,  thereby 
necessitating  the  need  for  tax  relief  in  the  form  of  Chapter  121  A. 

The  public  benefits  to  be  provided  in  connection  with  the  Project,  which  are  set  forth  in 
detail  in  Sections  4(e)  and  6  hereof,  have  been  conceived  by,  and  are  the  product  of  the  concerted 
efforts  of,  the  City  and  the  Commonwealth  in  their  commitment  to  a  community-based  planning 
and  development  process  unique  to  Boston.  Without  the  benefit  of  governmental  intervention  by 
approval  of  this  Application,  the  development  of  the  Project  Area  will  be  severely  jeopardized, 
along  with  the  public  benefits  to  be  generated  by  the  Project.  The  permanent  and  comprehensive 
elimination  of  the  decadent  conditions  of  the  Project  Area  require  the  aids  of  Chapter  121  A. 

8.        Boston  Residents  Jobs  Policy:  Minority/Women  Business  Enterprises 

The  Project  Developers  shall  cause  the  general  contractor  for  the  Project,  to  the  best  of 
the  contractor's  ability,  to  grant  preference  in  hiring  to  Boston  residents  during  the  construction 
period.  The  Project  Developers  will  execute  a  Boston  Residents  Construction  Employment  Plan 
providing  that  the  general  contractors,  and  those  engaged  by  the  general  contractor  for 
construction  of  the  Project  on  a  craft  by  craft  basis,  will  be  required  to  use  good  faith  efforts  to 
meet  the  following  Boston  Residents  Construction  Employment  standards:  (1)  at  least  50%  of 
the  total  employee  worker  hours  in  each  trade  shall  be  by  Boston  Residents;  (2)  at  least  25%  of 
the  total  employer  worker  hours  in  each  trade  shall  be  by  minorities;  and  (3)  at  least  10%  of  the 
total  employee  worker  hours  shall  be  by  women. 

The  Project  Developers  will  also  execute  a  Memorandum  of  Understanding  and  First 
Source  Agreement  in  connection  with  the  Project.  Under  these  documents, ,  an  employment 
opportunity  plan  will  be  created  whereby  good  faith  efforts  will  be  used  to  provide  that  50%  of 
certain  employment  opportunities  created  by  the  Project  will  be  made  available  to  Boston 
Residents. 

The  Project  Developers  shall  use  reasonable  efforts  to  comply  with  the  following 

standards  relative  to  contracting  with  Minority  and  Women  Owned  Business  Enterprises  in  all 

construction  activity  directly  undertaken  by  the  Project  Developers  for  the  Project,  including  the 

procurement  of  goods  and  services:  at  least  fifteen  percent  (15%)  of  the  total  construction 

contract  amount  shall  be  expended  on  Minority  Business  Enterprises  and  at  least  five  percent 

(5%)  of  the  total  construction  cost  amount  shall  be  expended  on  Women  Business  Enterprises. 

The  terms  "Minority  Business  Enterprise"  and  "Women  Business  Enterprise"  shall  be  as  defined 

in  a  certain  Executive  Order  issued  by  the  Mayor  of  the  City  of  Boston,  dated  December  17, 

1987  (the  "Executive  Order").  The  Executive  Order  is  incorporated  herein  by  reference  as  if 

fully  set  out  in  this  Application.  The  foregoing  standards  shall  be  set  forth  in  both  the 
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Cooperation  Agreement  and  the  Development  Impact  Project  Agreement  between  the  Applicant 
and  the  Authority. 

With  respect  to  all  of  the  foregoing  goals  and  objectives,  the  Project  Developers  will 
endeavor  to  have  the  individual  retail  tenants  agree  to  utilize  their  respective  good  faith  efforts  to 
advance  these  goals  and  objectives  in  the  tenants'  construction  and  employment  practices  at  the 
Project  (with  it  being  understood,  however,  that  a  tenant  will  not  be  asked  to  agree  to  have  any 
failure  by  the  tenant  so  to  utilize  good  faith  efforts  be  a  grounds  for  default  under  its  lease). 

9.  Affirmative  Action 

The  Project  Developers  shall  not  discriminate  against  any  employee,  applicant  for 
employment,  tenant  or  applicant  for  tenancy  because  of  race,  color,  religious  creed,  national 
origin,  age,  or  sex,  and  that  the  contractors  and  subcontractors  for  the  Project  will  be  required  not 
to  so  discriminate.  Further,  the  Project  Developers  shall  comply,  and  shall  require  such 
contractors  to  comply,  in  all  other  respects  with  the  "Equal  Opportunity  Compliance  Policy"  of 
the  Authority  under  the  supervision  of  the  Authority's  Compliance  Officer.  The  Project 
Developersshall  also  require  the  contractors  and  subcontractors  for  management  of  the  Project  to 
comply  with  the  foregoing. 

10.  Additional  Determinations.  Findings  &  Approvals 

(a)  By  approval  of  this  Application,  the  Authority  specifically  waives  any 
requirements  of  the  Authority's  aforesaid  Rules  and  Regulations  with  which  this  Application  is 
not  in  conformity,  and  grants  all  approvals  needed  for  the  Project  to  be  undertaken  as  herein  set 
forth. 

(b)  By  approval  of  this  Application,  the  Authority  agrees  that  (i)  neither  the 
Applicant  nor  Fenway  Retail  nor  any  of  their  respective  partners,  venturers,  trustees, 
beneficiaries,  shareholders,  officers,  directors,  employers  or  agents  or  any  of  their  respective 
successors  and  assigns  (including,  without  limitation,  mortgagees)  or  any  person  or  entity 
directly  or  indirectly  holding  any  interest  in  any  of  the  foregoing,  shall  have  any  personal 
liability  hereunder  or  under  any  agreement  or  undertaking  related  hereto  specifically  set  out 
herein  or  in  any  agreements  entered  into  as  required  hereby;  (ii)  the  vote  of  the  Authority 
approving  this  Application  shall  be  final  when  such  vote  is  taken,  the  Mayor's  approval  is 
obtained  and  the  Authority  has  filed  such  vote  as  approved  with  the  City  Clerk  (  such  filing  date 
with  the  City  Clerk  being  the  "Approval  Date"),  but  such  approval  shall  not  become  effective 
until  the  date  (the  "Effective  Date")  on  which  the  Applicant  acquires  the  Project  Area  and  enters 
into  a  lease  with  Fenway  Retail  for  the  Project  Area,  and  shall  continue  subject  to  the  terms 
hereof  for  the  fifteen  (15)  year  period  from  the  Approval  Date  specified  in  Chapter  121A,  as 
such  period  is  extended  for  twenty-five  (25)  additional  years  for  the  reasons  set  forth  in  Section 
4(e)  hereof,  for  a  total  of  forty  (40)  years,  and  the  Applicant  shall  not  thereafter  be  subject  to  the 
obligations  of  Chapter  121  A,  nor  enjoy  the  rights  and  privileges  thereunder,  nor  be  subject  to  the 
terms,  conditions  and  obligations  of  the  approval  of  this  Application,  except  that  the  deviations 
and  permissions  granted  by  the  Authority  from  the  zoning,  building,  health  and  fire  laws,  codes, 
ordinances  and  regulations  in  effect  in  the  City  of  Boston  as  attached  a  Appendix  Q  hereto  and 
applicable  provisions  of  the  Companion  Agreements  shall,  in  all  events,  survive  the  expiration  or 
earlier  termination  of  the  designation  of  the  Project  Area  (or  portions  thereof)  under  the 
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provisions  of  Chapter  121A  and  Chapter  652  of  The  Act  of  1960;  (iii)  all  of  the  provisions  hereof 
shall  be  binding  upon  and  inure  to  the  benefit  of  the  Applicant  and  its  successors  and  assigns; 
and  (iv)  whenever  in  the  future  any  notice,  agreement,  consent  or  any  other  action  is  required  of 
the  Applicant  hereunder,  the  same  shall  be  treated  as  authorized  and  sufficient  if  given  or  taken 
by  the  Applicant  hereunder,  the  same  shall  be  treated  as  authorized  and  sufficient  if  given  or 
taken  by  the  Applicant  or  its  successors  or  assigns.  Upon  the  occurrence  of  the  Effective  Date, 
the  Authority  and  the  Applicant  shall  enter  into  a  memorandum  specifying  the  Effective  Date 
and  provide  a  copy  thereof  to  the  Commissioner  of  Assessing  . 

(c)  By  its  approval  of  this  Application,  the  Authority  hereby  (i)  approves  (x)  the 
Minimum  Financing,  Construction  Maintenance  and  Management  Standards  for  the  Project 
attached  hereto  as  Appendix  H,  (y)  the  Proposed  Regulatory  Agreement  for  the  Project  attached 
hereto  as  Appendix  O,  and  (z)  the  Agreement  Not  to  Dispose  of  Interests  for  the  Project  attached 
hereto  as  Appendix  P  (the  agreements  referenced  in  (y)  and  (z)  are  collectively  as  the 
"Regulatory  Agreements");  (ii)  authorizes  the  Director  to  take  any  action  and  to  execute  in  the 
name  of,  and  on  behalf  of  the  Authority,  the  Regulatory  Agreements,  which  may  be  on  such 
terms  and  conditions  as  the  Director  deems  appropriate  and  in  the  best  interests  of  the  Authority 
and  the  City,  with  such  changes  to  the  Regulatory  Agreements  as  the  Director,  in  her  discretion, 
shall  determine  to  be  necessary  or  desirable,  her  execution  and  delivery  of  any  such  Regulatory 
Agreements  or  taking  of  any  such  action  to  be  conclusive  evidence  of  her  determination  and  of 
the  authority  granted  to  her  hereunder;  and  (iii)  approves  the  Section  6A  Contract  of  the 
Applicant  attached  hereto  as  Appendix  M  (the  "6A  Agreement"),  subject  to  any  changes  to  the 
6A  Agreement  as  the  Commissioner  of  Assessing  shall  determine  to  be  necessary  or  desirable. 

(d)  The  Authority  hereby  grants  permission  for  the  Project  to  deviate  from  such 
zoning,  building,  health  and  fire  laws,  codes,  ordinances  and  regulations  in  effect  in  the  City  of 
Boston,  as  set  forth  in  Appendix  Q  attached  hereto  and  made  a  part  hereof  or  as  otherwise  may 
be  required  to  permit  the  construction  and  use  of  the  Project  in  substantial  accordance  with  the 
plans  and  specifications  for  the  Project  as  submitted  to  and  approved  by  the  Authority  from  time 
to  time  in  connection  with  this  Application  and  the  121 A  designation  sought  thereby.  The 
Authority  hereby  finds  that  such  permission  may  be  granted  without  substantially  derogating 
from  the  intent  and  purposes  of  such  laws,  codes,  ordinances  and  regulations.  The  Authority  also 
hereby  grants  permission  for  the  construction  of  parking  structure  in  the  Project  Area  consistent 
with  this  Application  within  500  feet  of  one  or  more  buildings  occupied  in  whole  or  in  part  as  a 
public  or  private  school  having  more  than  50  pupils,  and  as  a  public  or  private  hospital  having 
more  than  25  beds,  and  as  a  church,  as  set  forth  in  Section  3(d)  of  this  Application,  and  hereby 
finds  that  the  construction  of  parking  structure  in  the  Project  Area  within  500  feet  of  one  or  more 
of  such  buildings  occupied  in  whole  or  in  part  as  a  public  or  private  school,  as  a  public  or  private 
hospital,  and  as  a  church,  as  set  forth  in  Section  3(d)  and  Appendix  Q  of  this  Application,  will 
not  be  substantially  detrimental  to  such  schools,  hospitals  or  churches.  Notwithstanding 
anything  to  the  contrary  which  may  be  contained  herein  or  in  any  approval  hereof,  the  Authority 
hereby  acknowledges  and  agrees  that  the  rights  and  benefits  conferred  by  the  foregoing 
deviations  are  intended  to  run  and  benefit  the  Project  Area  and  improvements  now  or  hereafter 
thereon  and  may  be  enjoyed  or  exercised  by  any  one  or  more  of  the  Applicant,  the  ground  lessee, 
or  the  operating  lessee  referred  to  in  Section  3(a)(B)  of  this  Application  or  by  any  lessees, 
sublessees,  assignees  or  mortgagees  thereof,  or  by  any  other  party  claiming  under,  by  or  through 
any  of  the  foregoing. 
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(e)  Upon  request  of  the  Applicant,  the  Authority  may  terminate  any  approvals  now 
or  hereafter  given  by  the  Authority  relative  to  the  Project  or  any  portion  thereof.  The  effective 
date  of  any  such  termination  shall  be  the  date  of  the  Applicant's  request.  Following  any  such 
termination,  the  Project  and  the  Project  Area,  or  the  applicable  portion  thereof,  shall  no  longer  be 
subject  to  the  provisions  of  Chapter  121 A  or  of  Chapter  652,  both  as  amended,  and  thereafter 
shall  neither  enjoy  the  benefits  of  nor  be  subject  to  the  provisions  of  said  laws  or  regulations 
thereunder,  except  that  the  deviations  and  permissions  granted  by  the  Authority  from  the  zoning, 
building,  health  and  fire  laws,  codes,  ordinances  and  regulations  in  effect  in  the  City  of  Boston  as 
aUached  on  Appendix  Cj  hereto  and  applicable  provisions  of  the  Companion  Agreements  shall, 
in  all  events,  survive  such  termination  of  the  designation  of  the  Project  and  the  Project  Area 
under  the  provisions  of  Chapter  121A  and  Chapter  652.  If  such  request  is  made  by  the  Applicant 
pursuant  to  a  sale  or  after  transfer  of  all  or  any  portion  of  the  Project  or  the  refinancing  thereof, 
then  the  Director  shall  within  thirty  (30)  days  of  such  application  recommend  to  the  Authority 
that  it  approve  such  termination. 

(f)  If,  in  connection  with  development  of  the  Project,  the  Applicant  shall  seek  the 
Authority's  approval  to  transfer  all  or  a  portion  of  its  interest  in  the  Project  and/or  the  Project 
Area  to  one  or  more  persons,  associations  of  persons  in  the  form  of  joint  ventures,  partnerships, 
limited  partnerships,  trusts  or  charitable  corporations  for  the  purpose  of  undertaking  the  Project 
or  such  portion  of  the  Project,  upon  application  of  the  proposed  transferee  pursuant  to  the 
provisions  of  Section  18C  of  Chapter  121 A  and  Section  13A  of  Chapter  652  for  approval  of  any 
such  transfer,  the  Director  will  within  thirty  (30)  days  thereafter  submit  such  application  to  the 
Authority  for  its  consideration  with  a  favorable  recommendation  if  the  following  conditions  are 
satisfied:  (x)  the  application  includes  information  demonstrating  to  the  reasonable  satisfaction  of 
the  Director  that  the  Project  or  portion  of  the  Project  to  be  undertaken  by  such  transferees  is 
economically  feasible  because  of  financing  or  equity  commitments  or  other  resources  to  be 
committed  thereto  and  (y)  the  transferee  assumes  in  writing  all  of  the  obligations  of  the 
Applicant  under  Chapter  121 A  and  Chapter  652,  under  the  approvals  by  and  agreements  with  the 
City  of  Boston  and  the  Authority  under  Chapter  121 A  and  to  Chapter  652  of  the  Acts  of  1960,  as 
amended,  relating  thereto.  Upon  approval  by  the  Authority,  any  such  entity  shall  be  subject  to 
the  burdens  and  receive  the  benefits  of  Chapter  121 A  and  Chapter  652  and  any  approval  granted 
pursuant  to  this  Application.  The  foregoing  provisions  shall  not  limit  or  impair  the  rights  and 
privileges  of  parties  providing  financing  for  the  Project  (or  parties  claiming  by  or  through  such 
lenders)  as  provided  for  in  the  Agreement  Not  to  Dispose  of  Interests  (a  draft  of  which  is 
attached  as  Appendix  P  hereto)  or  as  otherwise  provided  in  this  Application  or  in  any  approval 
granted  pursuant  thereto  or  by  applicable  law.  Further,  nothing  herein  or  in  any  approval  granted 
or  agreement  executed  pursuant  hereto  shall  prohibit  the  sale  of  limited  partnership  units  in  any 
of  the  Project  Developers,  without  further  approval.  Further,  nothing  herein  shall  prohibit 
without  further  approval  the  sale  or  other  transfer  of  interests  by  or  in  any  entity  other  than  any 
of  the  Project  Developers  without  regard  to  whether  such  entity  has  an  interest  in  the  Project  or 
the  Project  Area,  including  without  limitation,  "affiliated  entitites"  (as  such  term  is  defined  in  the 
Regulatory  Agreement,  a  draft  of  which  is  attached  as  Appendix  O  hereto).  Further,  the  consent 
of  the  Authority  shall  not  be  required  for  any  transfer  of  interests  in  any  general  partner  of  any  of 
the  Project  Developers  ,  so  long  as  any  or  all  of  the  present  stockholders  (or  family  trusts  for  the 
benefit  of  their  immediate  family  members)  or  their  respective  heirs  at  law  ("related  parties") 
retain  ownership  and  control  of  at  least  50%  of  the  voting  stock  in  such  general  partner.  The 
Project  Developers  shall  give  the  Authority  notice  of  all  transfers  to  "affiliated  entities"  or 
between  "related  parties",  together  with  such  information  as  the  Director  may  reasonably  require 
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with  regard  to  the  holders  of  beneficial  interests  in  such  affiliated  entities  and/or  related  entities 
upon  such  transfer  (exclusive,  however,  of  the  identity  of  the  limited  partners  of  such  affiliated 
entities  and/or  related  parties). 

(g)         The  obligations  of  the  Applicant  pursuant  to  this  Application  are  conditioned  in 
all  respects  upon  (i)  the  acquisition  of  the  Project  Area  by  the  Applicant  and  the  issuance  of  all 
permissions,  variances,  permits  and  licenses  that  may  be  required  with  respect  to  the 
construction,  maintenance  and  management  of  the  Project,  whether  or  not  the  same  are  specified 
in  this  Application;  (ii)  tliw  appropriate  agency  or  authority  within  the  City  certifying  in  a  timely 
way  to  the  appropriate  authorities  of  the  Commonwealth  of  Massachusetts  the  "fair  cash  value" 
of  all  real  and  personal  property  included  within  the  Project  to  be  not  more  than  the  amount 
described  in  Section  7  of  the  proposed  Section  6A  Contract  appended  hereto;  and  (iii)  upon  the 
gross  income  of  the  Applicant  for  purposes  of  Section  121 A  being  limited  to  gross  income 
actually  received  by  the  Applicant..  If  the  conditions  set  forth  in  clauses  (ii)  and  (iii)  above  are 
not  met  at  any  time  during  the  term  of  the  Applicant's  designation  under  Chapter  121 A  pursuant 
to  this  Application,  then  the  Applicant  shall  have  the  right  to  seek  the  termination  of  the 
designation  of  the  Project  and  the  Project  Area  under  Chapter  121  A,  and  the  Director  shall, 
within  thirty  (30)  days  of  such  application  recommend  to  the  Authority  that  it  approve  such 
termination.  If  any  of  the  conditions  set  forth  in  clause  (i)  above  are  not  met  at  any  time  during 
the  term  of  the  Applicant's  designation  under  Chapter  121A  pursuant  to  this  Application,  in 
addition  to  any  other  rights  that  the  Applicant  may  have  hereunder  to  seek  to  terminate 
approvals  granted  pursuant  to  this  Application,  the  Applicant  shall  have  the  right  to  terminate  the 
designation  of  the  Project  and  Project  Area  under  Chapter  121A.  In  any  event,  and  in  addition  to 
any  provisions  regarding  termination  available  to  the  Applicant,  if  any  of  the  conditions  set  forth 
in  this  Section  10(g)  are  not  met  at  any  time  during  the  term  of  the  Applicant's  designation  under 
Chapter  121A  pursuant  to  this  Application,  the  Applicant  shall  have  the  right  to  seek  such 
remedies  as  may  be  available  at  law  or  in  equity,  including,  without  limitation,  the  right  to  bring 
an  action  for  mandamus  or  specific  performance.  If,  notwithstanding  such  remedies,  the 
Applicant  is  ever  required  to  pay  a  different  or  additional  tax  resulting  from  the  replacement  of 
the  current  method  of  assessment  of  real  estate  taxes,  in  whole  or  in  part,  by  a  different  method 
or  type  of  tax  or  the  imposition  of  an  additional  type  of  tax  to  supplement  the  current  method  of 
assessing  real  estate  taxes,  in  either  case  upon  the  Applicant,  the  tenant(s)  and/or  subtenant(s)  of 
the  Applicant  or  the  Project  in  excess  of  the  sums  contemplated  by  the  proposed  Section  6A 
contract  annexed  hereto,  the  Applicant  shall  have  the  right  to  offset  any  such  excess  payments 
against  other  sums  payable  to  the  City  in  respect  of  such  Section  6A  Contract. 

The  Applicant  shall  not  be  held  in  any  way  liable  for  delays  which  may  occur  in  the 
construction,  repair  and  maintenance  of  the  Project  or  failure  to  perform  its  obligations  under 
this  Application  or  otherwise,  by  reason  of  scarcity  of  materials  or  labor,  labor  difficulties, 
damage  by  fire  or  other  casualty  or  any  other  cause  beyond  the  reasonable  control  of  the 
Applicant.  The  Applicant  shall  use  due  diligence  to  secure  all  such  permissions,  variances, 
permits  and  licenses  and  to  overcome  all  such  delays.  Subject  to  the  provisions  hereof  regarding 
transfers  of  interests  by  the  Applicant  in  and  to  the  Project  and  the  Project  Area,  the  approvals 
granted  to,  and  the  obligations  of,  the  Applicant  pursuant  to  this  Application  shall  enure  to  the 
benefit  of,  and  shall  be  binding  upon,  the  Applicant  and  its  successors  and  assigns. 
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11.  Miscellaneous 

By  approval  of  this  Application,  the  Authority  agrees  that: 

(a)  Notwithstanding  anything  to  the  contrary  contained  herein  with  regard  to 
termination,  the  Applicant  may  elect,  as  of  the  end  of  any  fiscal  tax  year  in  the  City  of  Boston 
ending  after  the  fifteenth  (15th)  year  following  the  Approval  Date,  to  terminate  the  status  of  the 
Project  as  a  121 A  Project  and  shorten  the  period  of  extension  of  tax  exemption  provided  under 
Chapter  121 A  and  the  6A  Agreement  upon  written  notice  provided  to  the  Clerk  of  the  City  of 
Boston  and  to  the  Authority  not  less  than  thirty  (30)  days  prior  to  the  date  upon  which  the 
assessment  of  property  is  set  during  such  fiscal  tax  year,  provided  that  the  Authority  certifies  that 
the  Amenities  have  been  reasonably  provided  or  are  otherwise  reasonably  assured  of  being 
provided. 

(b)  Upon  the  expiration  or  earlier  termination  of  the  term  of  the  Applicant's 
designation  under  Chapter  121 A  pursuant  to  this  Application,  the  Applicant  shall  pay  or 
cause  to  be  paid  a  pro-forma  tax  to  cover  the  time  period  between  such  expiration  or 
termination  and  the  period  under  which  the  Project  becomes  taxable  pursuant  to  G.L.  c.  59, 
which  pro-forma  tax  shall  be  equal  to  the  Contract  Amount  (as  defined  in  the  Section  6A 
Contract)  for  such  period  if  the  Project  or  portion  thereof  had  remained  subject  to  such 
designation.  Such  amount  for  the  balance  of  the  calendar  year  during  which  such 
designation  expires  or  terminates  shall  be  payable  on  or  before  March  15  of  the  year 
following  the  year  in  which  such  designation  expires  or  terminates.  Such  amount  for  the  first 
six  months  of  the  year  following  the  year  in  which  such  designation  expires  or  terminates 
shall  be  payable  on  or  before  June  30  of  the  year  following  the  year  in  which  such 
designation  expires  or  terminates. 

(c)  If  any  provisions  of  this  Application  or  the  approval  granted  pursuant  to  this 
Application  or  of  any  of  the  agreements  entered  into  in  connection  therewith  are  held  invalid,  the 
remainder  of  such  provisions  shall  not  be  affected  thereby. 

(d)  The  respective  rights  and  remedies  of  the  parties  hereunder  or  under  the  approval 
granted  pursuant  to  this  Application  or  under  any  of  the  agreements  entered  into  in  connection 
therewith  or  at  law  shall  be  cumulative,  and  the  exercise  of  any  one  or  more  of  such  rights  or 
remedies  shall  not  preclude  the  exercise,  at  the  same  or  different  times,  of  any  other  such  rights 
or  remedies. 

(e)  Any  provision  of  this  Application  or  the  approval  granted  pursuant  hereto  or  of  any 
of  the  agreements  entered  into  in  connection  therewith  may  be  waived  in  writing  by  the  party 
having  the  benefit  of  such  provision  without  the  necessity  of  amendment  or  modification  hereof 
or  thereof. 

(f)  Recognizing  that  the  parties  may  find  it  necessary  to  establish  to  third  parties  the 
then  current  status  of  performance  under  the  approval  granted  pursuant  hereto  or  under  any  of 
the  agreements  entered  into  in  connection  with  such  approval,  either  party,  on  the  written  request 
of  the  other  made  from  time  to  time,  will  promptly  furnish  a  written  statement  on  the  status  of 
any  matter  pertaining  to  such  performance. 
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EXECUTED  THIS  6th  DAY  OF  MARCH,  at  Boston,  Massachusetts. 


1928  ASSOCIATES  LIMITED  PARTNERSHIP 


By:        CRNED  Fenway,  Inc. 
Its  General  Partner 


§L£^ 


sident 


COMMONWEALTH  OF  MASSACHUSETTS 

Middlesex,  ss.  March  6, 1995 

Then  personally  appeared  the  above-named  Steven  S.  Fischman  the  Vice  President  of 
CRNED  Fenway,  Inc.  in  its  capacity  as  general  partner  of  1928  Associates  Limited  Partnership, 
sworn,  acknowledged  the  foregoing  instrument  to  be  the  free  act  and  deed  of  CRNED  Fenway, 
Inc.  in  its  capacity  as  general  partner  of  1928  Associates  Limited  Partnership,  and  made  oath 
that,  to  the  best  of  his/her  knowledge  and  belief,  the  statements  contained  in  the  foregoing 
Application  are  true. 


Before  me, 


Notary  Public 

My  commission  expires: 

Patricia  M.  Tobin 

Notary  Public 
My  Commission  Expires  April  15, 1230 
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Pursuant  to  the  provisions  of  the  Massachusetts  Uniform  Limited  Partnership  Act  (the 
"Act"),  the  undersigned  hereby  agrees,  certifies,  and  swears  to  this  Certificate  of  Limited  Qfo 

Partnership,  as  follows: 

1.  Name  of  Partnership.  The  name  of  the  Partnership  is  1928  Associates  Limited  Partnership 
(the  "Partnership"). 

2.  Business  of  Partnership.  The  character  of  the  business  of  the  Partnership  and  its  purpose  are 
to  conduct  any  activity  involving  the  acquisition,  development  and  ownership  of  real  estate  and 
any  and  all  other  activities  related  thereto  and  holding  interests  of  any  nature  and  kind  in  any 
entities  involved  in  the  foregoing  activities,  and  otherwise  to  conduct  any  other  activity 
permitted  by  law. 

3.  Office  of  the  Partnership:  Agent  for  Service  of  Process.  The  office  of  the  Partnership  for 
purposes  of  Section  4(1)  of  the  Act  (and  the  office  at  which  its  records  are  maintained  for 
purposes  of  Section  5(a)  of  the  Act)  is  c/o  New  England  Development,  Inc.,  One  Wells  Avenue, 
Suite  201,  Newton,  MA  02159.  The  name  and  address  of  the  Partnership's  agent  for  service  of 
process  in  Massachusetts  is  CRNED  Fenway,  Inc.,  c/o  New  England  Development,  Inc.,  One 
Wells  Avenue,  Suite  201,  Newton,  MA  02159. 

4.  General  Partner's  Name  and  Business  Address.  The  name  and  business  address  of  the 
general  partner  of  the  Partnership  is  CRNED  Fenway,  Inc.,  c/o  New  England  Development,  Inc., 
One  Wells  Avenue,  Suite  201,  Newton,  MA  02159. 

5.  Date  of  Dissolution  of  the  Partnership.  The  latest  date  on  which  the  Partnership  is  to 
dissolve  is  December  3 1 ,  2070. 

IN  WITNESS  WHEREOF,  the  undersigned,  being  the  sole  general  partner  of  the 
Partnership,  has  signed  and  sworn  to  this  Certificate  of  Limited  Partnership  under  the  penalties 
of  perjury  as  of  this  afi    day  of  November,  1994. 

CRNED  FENWAY,  INC. 


197.8  ASSOCIATES  LTMTTED  PARTNERSHIP 

AGREEMENT  OF  LIMITED  PARTNERSHIP 

This  AGREEMENT  OF  LIMITED  PARTNERSHIP,  dated  as  of  the  28th  day 
of  November  1994,  by  and  between  CRNED  FENWAY,  INC.  a  Delaware 
corporation  (the  "General  Partner"),  and  FENWAY  RETAIL  LIMITED 
PARTNERSHIP,  a  Delaware  limited  partnership  (the  "Limited  Partner"). 

RECITALS 

A.  The  Partners  desire  to  associate  together  in  a  limited  partnership  for  the 
purposes  described  below. 

B.  The  Partners  desire  to  set  forth  in  writing  all  the  agreements  and 
relationships  among  the  Partners  as  to  the  Partnership  and  as  to  the  governance  of 
the  Partnership.     . 

NOW,  THEREFORE,  the  parties  hereto,  intending  to  be  legally  bound,  enter 
into  this  Agreement  of  Limited  Partnership  (the  "Agreement")  and  hereby  form  a 
limited  partnership  in  accordance  with  the  provisions  of  this  Agreement  and  under 
and  pursuant  to  the  Uniform  Act,  which  limited  partnership  is  hereinafter  referred 
to  as  the  "Partnership",  said  limited  partnership  and  this  Agreement  to  be  effective 
upon  the  filing  of  the  Certificate.  The  General  Partner  and  the  Limited  Partner,  in 
consideration  of  the  mutual  promises,  covenants  and  conditions  herein  contained, 
hereby  agree  as  follows. 

ARTICLE  I 

Name.  Purpose  and  Term 

1.1  Name  of  the  Partnership.  The  name  of  the  Partnership  shall  be 

1928  Associates  Limited  Partnership 


The  General  Partner  shall  immediately  file  the  Certificate  and  shall  from 
time  to  time  execute  or  cause  to  be  executed  all  such  certificates  or  other 
documents  and  do  or  cause  to  be  done  all  such  filing,  recording,  publishing,  or 
other  acts  as  may  be  appropriate  to  comply  with  the  requirements  of  law  for  the 
operation  of  a  limited  partnership  in  accordance  with  the  laws  of  the 
Commonwealth  of  Massachusetts  and  in  all  other  jurisdictions  in  which  the 
Partnership  shall  conduct  business.  The  General  Partner  shall  have  no  obligation 
to  deliver  or  mail  a  copy  of  the  Certificate  or  any  amendment  thereto  to  the 
Limited  Partner. 

1.2  Registered  Partnership  Office:  Agent  for  Service  of  Process.  CRNED 
Fenway,  Inc.,  c/o  New  England  Development,  One  Wells  Avenue,  Suite  201, 
Newton,  Massachusetts,  02159,  shall  be  the  registered  agent  for  service  of  process 
on  the  Partnership  within  the  Commonwealth  of  Massachusetts;  and  the 
Partnership's  registered  office  in  the  Commonwealth  of  Massachusetts,  shall  be  c/o 
New  England  Development,  One  Wells  Avenue,  Suite  201,  Newton, 
Massachusetts,  02159. 

The  General  Partner  may  from  time  to  time  change  the  Partnership's 
registered  agent  for  service  of  process  and/or  the  location  of  its  registered  office 
within  the  Commonwealth  of  Massachusetts,  but  only  in  accordance  with  the 
Uniform  Act.  In  the  event  of  any  such  change,  the  General  Partner  shall  notify  the 
Limited  Partners  in  writing  within  a  reasonable  time  after  the  effective  date  of  such 
change.  The  General  Partner  may  establish  additional  places  of  business  of  the 
Partnership  within  and  without  the  Commonwealth  of  Massachusetts  as  and  when 
required  by  the  business  of  the  Partnership  and  in  furtherance  of  its  purposes  set 
forth  in  Section  1.3  hereof,  and  may  appoint  agents  for  service  of  process  in  any 
jurisdiction  in  which  the  Partnership  shall  conduct  business. 

1.3  Purposes  and  Powers  of  the  Partnership.  The  Partnership  has  been 
formed,  and  its  -purposes  are,  to  undertake  a  project  authorized  and  approved  under 
Chapter  121A  of  the  Massachusetts  General  laws  ("Chapter  121A")  and  in 
connection  therewith  to  acquire,  own,  develop,  construct,  rehabilitate,  renovate, 
improve,  maintain,  finance,  refinance,  manage,  operate,  lease,  convey,  assign, 
mortgage,  pledge,  encumber,  and,  consistent  with  its  investment  purposes,  sell  and 
otherwise  to  deal  with  any  direct  or  indirect  interest  it  may  have  in  the  Real 
Property  and  in  any  real  and/or  personal  property  now  or  hereafter  appurtenant 
thereto  or  a  part  thereof,  or  hereafter  acquired  in  connection  therewith,  and  to  deal 
with  its  interests  in  any  entity  in  which  it  owns  an  interest  and  in  any  other 
Property  of  the  Partnership,  including,  without  limitation,  interests  in  partnerships, 
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corporations,  business  and  realty  trusts,  and  other  entities  owning  real  estate  and/or 
tangible  and/or  intangible  personal  property. 

In  furtherance  of  its  purposes,  but  without  limiting  in  any  way  the  powers 
conferred  upon  the  Partnership  under  the  Uniform  Act,  the  Partnership  is  hereby 
authorized  to,  and  shall  have  full  power  to: 

(a)  acquire,  own,  develop,  construct,  rehabilitate,  renovate,  operate, 
manage,  maintain,  finance,  improve,  sell,  convey,  assign,  mortgage,  pledge, 
encumber,  lease  or  otherwise  transfer  any  real  or  personal  property 
necessary,  convenient  or  incidental  to  the  accomplishment  of  the  purposes  of 
the  Partnership. 

(b)  construct,  rehabilitate,  renovate,  develop,  maintain,  improve, 
lease,  sublease,  license,  encumber  manage,  finance,  operate,  exchange,  covey 
and  consistent  with  its  investment  purposes,  sell  and  otherwise  to  deal  with 
all  assets  of  the  Partnership. 

(c)  borrow  money  and  issue  evidences  of  indebtedness  in  furtherance 
of  any  or  all  of  the  purposes  of  the  Partnership,  including,  without  limitation, 
the  issuance  of  bonds  and/or  other  obligations  in  connection  with  so-called 
"Industrial  Revenue  Bond  Financing"  with  respect  to  any  of  its  Property  or 
portions  thereof,  and  to  secure  the  same  by  mortgages,  pledges,  or  other  liens 
on  the  Property  or  any  other  assets  of  the  Partnership,  and  otherwise  to 
borrow  money  on  the  general  credit  of  the  Partnership  for  use  in  the 
Partnership  business  and  to  secure  the  same  by  mortgages,  pledges  or  other 
liens  on  the  Property. 

(d)  prepay  or  repay,  in  whole  or  in  part,  refinance,  recast,  increase, 
modify,  or  extend  any  mortgages  or  other  liens  or  encumbrances  affecting  the 
Real  Property  or  any  of  its  other  Property  or  any  portion  thereof  of  any 
thereof  and  in  connection  therewith  to  execute  any  extensions,  renewals  or 
modifications  of  any  mortgages,  pledges  or  other  liens  or  encumbrances 
securing  such  indebtedness. 

(e)  enter  into  leases  of  the  whole  or  any  portion  of  any  of  its  Property, 
including  leases  with  Affiliated  Persons  of  any  Partner  and  leases  containing 
one  or  more  options  or  extensions,  or  option(s)  to  purchase  such  leased 
property  (or  any  portion  thereof)  subject  to  any  such  lease. 
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(f)  enter  into,  execute,  modify,  amend,  perform  and  carry  out 
contracts  of  any  kind,  including  contracts  with  Affiliated  Persons  of  any 
Partner,  necessary  to,  in  connection  with,  or  incidental  to  the  accomplishment 
of  the  purposes  of  the  Partnership  and  the  rehabilitation,  development, 
improvement,  maintenance,  management,  and  operation  of  the  Real  Property 
or  otherwise  required  in  connection  with  the  Real  Property,  and  including, 
but  not  limited  to,  the  execution  and  delivery  of  all  agreements,  certificates, 
instruments  or  documents  required  by  lenders  or  others  in  connection  with 
the  acquisition,  development,  operation  or  sale  or  other  disposition  of  any  of 
its  Property. 

(g)  adjust,  compromise  and/or  settle  any  and  all  obligations  of,  and 
claims  made  against,  the  Partnership  or  any  of  its  Property. 

(h)  invest  any  funds  of  the  Partnership  pending  distribution  or 
payment  of  the  same  pursuant  to  the  provisions  of  this  Agreement,  and  open, 
maintain  and  close  accounts  with  one  or  more  banks  or  other  financial 
institutions  and  draw  checks  and  other  orders  for  the  payment  of  money,  with 
such  signatures  thereon  of  Partners  or  agents  thereof  as  may  be  designated. 

(i)  establish  reserves  for  capital  expenditures,  working  capital,  debt 
service,  taxes,  assessments,  insurance  premiums,  repairs,  improvements, 
depreciation,  depletion,  obsolescence,  and  general  maintenance  of  buildings 
and  other  property  out  of  the  rents,  profits,  or  other  income  received. 

(j)  enter  into,  modify,  and  amend  (i)  easements,  reciprocal  easement 
and  operating  agreements,  rights  of  way,  utility  or  other  agreements 
appropriate  for  the  development  of  any  portion  of  the  Real  Property  or  any 
real  estate  managed,  leased  or  developed  by  the  Partnership  from  time  to 
time,  (ii)  easements,  cross-easements,  rights  of  way  and  other  agreements 
required  to  permit  access  over,  through,  and  across  any  portion  of  the  Real 
Property  or  any  real  estate  managed,  leased  or  developed  by  the  Partnership 
from  time  to  time;  and  (iii)  other  agreements  or  arrangements  in  connection 
with  the  development  and  operation  of  any  portion  of  the  Real  Property  or 
any  real  estate  managed,  leased  or  developed  by  the  Partnership  from  time  to 
time  and  any  improvements  constructed  thereon. 

(k)  create  nominee  trusts,  subsidiaries  and  otherwise  to  own  stock  or 
other  interests  in  corporations,  business  trusts  or  realty  trusts,  or  to  enter  into 
joint  ventures,  partnerships,  (general  or  limited)  or  other  arrangements  with 
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third  parties,  for  purposes  consistent  with  the  purposes  of  the  Partnership  set 
forth  in  this  Agreement  and  permitted  under  the  Uniform  Act. 

(1)  enter  into  or  engage  in  any  kind  of  activity  necessary  to,  in 
connection  with,  or  incidental  to  the  accomplishment  of  the  purposes  of  the 
Partnership,  so  long  as  said  activities  may  be  lawfully  carried  on  or 
performed  by  a  partnership  under  the  laws  of  the  Commonwealth  of 
Massachusetts. 

(m)  do  all  acts  and  engage  in  all  activities  as  may  be  required 
pursuant  to  Chapter  121 A  or  any  agreement  or  other  instrument  entered  into 
in  connection  therewith. 

(n)  take  any  action  necessary  or  appropriate  to  ensure  that  no  Limited 
Partner  is  liable  for  the  obligations  of  the  Partnership  under  applicable  laws 
(except  as  provided  in  Sections  19  and  38  of  the  Uniform  Act). 

(o)  do  such  other  things  and  engage  in  such  other  activities  related  to 
the  foregoing  as  may  be  necessary,  convenient  or  advisable  with  respect  to 
the  purposes  of  the  Partnership  and  the  conduct  of  the  business  of  the 
Partnership,  and  have  and  exercise  all  of  the  powers  and  rights  conferred 
upon  limited  partnerships  formed  pursuant  to,  and  take  any  other  action 
permitted  under,  the  Uniform  Act. 

The  Partnership  shall  be  a  partnership  formed  only  for  the  purposes  specified 
in  this  Section  1 .3,  and  the  Partnership  shall  not  engage  in  any  other  activity  or 
business.  No  Partner  shall  have  any  authority  to  hold  itself  out  as  a  general  agent, 
venturer  or  partner  of  another  Partner  in  any  other  business  or  activity. 

1 .4  Title  to  Partnership  Property:  Nature  of  Partnership  Interests.  The  Real 
Property  and  any  other  Property  shall  be  held  in  the  name  of  the  Partnership  or 
such  nominees  or  other  trusts  for  the  sole  benefit  of  the  Partnership  as  the  General 
Partner  may  designate. 

All  property  owned  by  the  Partnership,  whether  real  or  personal,  tangible  or 
intangible,  shall  be  owned  by  the  Partnership  as  an  Entity  and  no  Partner, 
individually,  shall  own  any  such  property  or  hold  any  undivided  interest  therein. 

The  Interests  of  each  of  the  Partners  in  the  Partnership  are  personal  property 
and  not  real  property. 
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The  Partners  shall  use  the  Partnership's  credit  and  assets  solely  for  the  benefit 
of  the  Partnership.  No  asset  of  the  Partnership  shall  be  transferred  or  encumbered 
for  or  in  payment  of  any  individual  obligation  of  any  Partner. 

1.5  Isnn.  The  Partnership  shall  commence  on  the  date  the  Certificate  is 
filed  with  the  Office  of  the  Secretary  of  State  of  the  Commonwealth  of 
Massachusetts,  and  shall  continue  until  December  31, 2064,  or  until  sooner 
terminated  in  accordance  with  the  other  provisions  of  this  Agreement. 

1.6  Definitions  and  Schedules  Incorporated.  The  Definitions  and  Schedules 
attached  hereto  are  incorporated  herein  and  made  a  part  hereof. 

1.7.  Reservation  of  Other  Business  Opportunities.  No  business 
opportunities  other  than  those  set  forth  in  Section  1 .3  shall  be  deemed  the  Property 
of  the  Partnership,  and  any  Partner  and  any  of  its  Affiliated  Persons  may  engage  in 
or  possess  an  interest  in  any  other  business  venture  of  any  nature  or  description, 
independently  or  with  others  (even  if  in  close  proximity  to  the  Real  Property),  even 
if  such  other  activity  competes  with  the  business  of  the  Partnership;  and  neither 
any  other  Partner  nor  the  Partnership  shall  have  any  rights  by  virtue  hereof  in  and 
to  such  other  business  ventures,  or  to  the  income  or  profits  derived  therefore. 

Each  Partner  understands  and  acknowledges  that  the  conduct  of  the 
business  of  the  Partnership  may  involve  business  dealings  with  such  other 
businesses  or  undertakings  of  a  Partner  or  its  partners  or  other  Affiliated  Persons. 
The  creation  of  the  Partnership  and  the  assumption  by  the  Partners  of  their  duties 
hereunder  shall  be  without  prejudice  to  their  respective  rights  (or  the  rights  of  their 
respective  partners  or  other  Affiliated  Persons)  to  maintain  such  other  interests  and 
activities  and  to  receive  and  enjoy  profits  or  compensation  therefrom,  and  each 
Partner  waives  any  rights  it  might  otherwise  have  to  share  or  participate  in  such 
other  interests  or  activities  of  the  other  Partner  or  its  partners  or  other  Affiliated 
Persons;  provided,  however,  that  each  Partner  shall  give  notice  to  the  other  Partner 
of  its  interest,  or  of  the  interest  of  any  of  its  partners  or  Affiliated  Persons,  in  any 
other  business  or  undertaking  which  it  proposes  to  enter  into  with  the  Partnership, 
and,  notwithstanding  anything  herein  to  the  contrary,  such  business  or  undertaking 
with  the  Partnership  must  be  approved  by  the  non-interested  Partner. 
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ARTTCLHTI 
Capital  Contributions  and  the  Liability  of  Partners 

2.1  Initial  Capital  Contributions:  Partnership  Capital  Accounts.  The 
Partners  shall  initially  contribute  a  total  of  $1,000  to  the  Partnership,  each 
Partner's  contribution  being  proportionate  to  its  respective  Percentage  Interest. 

A  separate  Capital  Account  shall  be  established  and  maintained  for  each 
Partner,  including  any  Partner  who  shall  hereafter  acquire  an  interest  in  the 
Partnership.  Such  Capital  Accounts  shall  be  credited,  debited  and  otherwise 
maintained  in  accordance  with  the  provisions  of  the  Definition  thereof  and 
otherwise  in  accordance  with  the  requirements  of  Section  704(b)  of  the  Code. 

2.2  Initial  Interests.  The  respective  Percentage  Interests  of  the  Partners  are 
as  set  forth  in  the  records  of  the  Partnership,  as  said  Percentage  Interests  may  be 
changed  from  time  to  time  due  to  Transfers  of  Interests  in  the  Partnership.  The 
General  Partner  shall  maintain  accurate  records  of  the  respective  Percentage 
Interests  of  the  Partners  and  upon  any  change  therein,  shall  inform  the  Limited 
Partners  of  such  change. 

2.3  No  Withdrawal  of  or  Interest  on  Capital.  No  Partner  shall  have  the 
right  to  withdraw  or  receive  the  return  of  all  or  any  part  of  his,  her,  or  its  Capital 
Contribution  or  Capital  Account,  except  as  provided  in  ARTICLE  V  and  in 
Section  8.2.  No  Partner  shall  have  any  right  to  demand  and  receive  property  of 
the  Partnership  in  exchange  for  all  or  any  portion  of  his,  her,  or  its  Capital 
Contribution  or  Capital  Account.  No  interest  or  prior  or  preferred  return  shall 
accrue  or  be  paid  on  any  Capital  Contribution  or  Capital  Account.  Any  return  of 
a  Partner's  Capital  Contributions  or  a  Partner's  Capital  Account  shall  be  made 
solely  from  the  assets  of  the  Partnership  and  only  in  accordance  with  the  other 
terms  of  this  Agreement,  and  no  Partner  shall  have  personal  liability  for  the 
return  of  any  other  Partner's  capital.  To  the  extent  any  monies  which  any  Partner 
is  entitled  to  receive  pursuant  to  Article  V  or  Section  8.2  or  any  other  provision 
of  this  Agreement  would  constitute  a  return  of  capital,  each  of  the  Partners 
consents  to  the  withdrawal  of  such  capital. 

2.4  General  Partner  as  Limited  Partners.  The  General  Partner  may  also 
hold  interests  in  the  Partnership  as  a  Limited  Partner. 
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2.5  Liability  of  Limited  Partners.  No  Limited  Partner,  in  his,  her,  or  its 
capacity  as  a  Limited  Partner,  shall  have  any  liability  to  restore  any  negative 
balance  in  his,  her,  or  its  Capital  Account  or  to  contribute  to,  or  in  respect  of,  the 
liabilities  or  the  obligations  of  the  Partnership,  or  to  restore  any  amounts 
distributed  from  the  Partnership,  except  as  may  be  required  under  the  Uniform 
Act  or  other  applicable  law.  In  no  event  shall  any  Limited  Partner,  in  his,  her,  or 
its  capacity  as  a  Limited  Partner,  be  personally  liable  for  any  obligations  of  the 
Partnership. 

ARTICLE  TTT 

Additional  Capital 

3.1  Funding  Deficits.  In  the  event  that  the  Partnership  requires  additional 
funds  to  conduct  the  business  of  the  Partnership  or  to  meet  its  obligations,  the 
additional  amount  needed  shall  be  obtained  as  follows:  (i)  the  Partnership  may 
borrow  funds  from  such  lender(s)  on  such  terms  and  conditions  as  are  Approved 
by  the  General  Partner,  and  (ii)  Capital  Contributions  may  be  made  to  the 
Partnership  on  such  terms  as  are  Approved  by  the  General  Partner.  Should  the 
General  Partner  determine  to  admit  new  partners  in  order  for  the  Partnership  to 
accomplish  a  partial  sale,  financing,  shared  appreciation  mortgage,  convertible 
mortgage,  joint  venture,  or  other  bona  fide  financing  or  sale  transaction,  the 
Interests  of  all  the  Partners,  General  and  Limited,  shall  be  diluted  proportionally, 
provided  that  the  Interests  of  the  General  Partner  shall  not  be  reduced  below  1%. 

3.2  Third  Party  Beneficiaries  and  Liabilities.  The  provisions  of  this  Article 
III  and  of  Article  II  are  not  intended  to  be  for  the  benefit  of  any  creditor  or  other 
Person  (other  than  a  Partner  in  his  capacity  as  a  Partner)  to  whom  any  debts, 
liabilities  or  obligations  are  owed  by  (or  who  otherwise  has  any  claim  against) 
the  Partnership  or  any  of  the  Partners,  and  notwithstanding  anything  herein  to  the 
contrary  or  in  any  agreement  to  which  the  Partnership  may  be  a  party  hereto  or 
by  which  it  may  be  bound,  no  creditor  and  no  other  third  party  to  the  Partnership 
shall  be  entitled  to  rely  upon  or  entitled  to  enforce  the  obligations  of  the  Partners 
under  this  Article  II  to  make  Capital  Contributions  to  the  Partnership.  Moreover, 
notwithstanding  anything  contained  in  this  Agreement,  including  specifically,  but 
without  limitation,  this  Article  III  and  said  Article  II,  no  such  creditor  or  other 
person  shall  obtain  any  rights  under  this  Agreement  or  shall,  by  reason  of  this 
Agreement,  make  any  claim  in  respect  of  any  debt,  liability  or  obligation  (or 
otherwise)  of  the  Partnership  against  any  Limited  Partner,  and  no  Limited  Partner 
in  its  capacity  as  a  limited  partner  shall  be  liable  to  third  parties  for  any  debts, 
liabilities  or  obligations  of  the  Partnership. 
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ARTICLE  TV 

Management 

4.1  Management  of  the  Partnership. 

(a)  Except  as  expressly  prohibited  by  the  Uniform  Act  or  other  applicable 
law  which  cannot  be  modified  or  waived  by  agreement  of  the  Partners,  all 
Partnership  actions  and  decisions,  the  management  and  control  of  the  business  and 
affairs  of  the  Partnership,  and  the  exercise  of  all  the  rights  and  powers  of  the 
Partnership  shall  be  vested  solely  in  the  General  Partner,  and  if  more  than  one 
General  Partner  at  any  time,  in  all  such  General  Partners,  collectively.  The 
General  Partner,  without  the  consent  or  approval  of  the  Limited  Partner,  shall  have 
the  right  and  power  to  manage,  operate,  and  control  the  Partnership  and  to  do  all 
things  necessary  or  appropriate  to  carry  on  the  business  and  purposes  of  the 
Partnership  and  to  exercise  all  rights  and  powers  conferred  upon  General  Partner 
by  law,  and  to  make  all  decisions  and  take  all  actions  of  any  kind  and  to  do 
anything  and  everything  in  furtherance  of  the  purposes  of  the  Partnership;  and  the 
General  Partner  may  execute,  acknowledge  and  deliver  any  and  all  instruments 
necessary  or  desirable  in  effectuating  the  foregoing. 

In  the  exercise  of  such  rights  and  powers  by  the  General  Partner  it  is  agreed 
that  the  General  Partner  shall  have  the  right,  power  and  authority  to  exercise  all  the 
rights  and  powers  of  the  Partnership,  including,  without  limitation,  the  right  to: 

(i)       plan,  design,  develop,  and  construct  improvements  on  the 
Property,  and  operate  the  assets  of  the  Partnership; 

(ii)      enter  into,  make,  modify,  amend,  perform,  and  carry  out  any 
and  all  contracts,  leases,  easements,  and  other  agreements  in 
connection  with  the  business  and  purposes  of  the  Partnership 
and  the  ownership,  development,  management  and  operation  of 
the  Real  Property  and  any  other  Property,  including 
specifically,  but  without  limitation,  joint  venture,  limited  and 
general  partnership  agreements  and  contracts  establishing 
business  arrangements  or  organizations; 

(iii)     adjust,  compromise,  settle  or  refer  to  arbitration  any  claim  in 
favor  of  or  against  the  Partnership  or  any  Property,  and 
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institute,  prosecute,  and  defend  any  legal  action  or  any 
arbitration  proceeding; 

(iv)     cause  the  Partnership  to  become  and  act  as  a  general  or  limited 
partner,  as  a  joint  venturer,  as  a  stockholder  or  as  a  participant 
in  any  other  business  arrangement; 

(v)      obtain  loans  for  the  Partnership  and  issue,  accept,  endorse  and 
execute  promissory  notes,  bonds  or  other  evidences  of 
indebtedness  of  the  Partnership  and,  as  security  therefor, 
mortgage,  pledge,  grant  security  interests  in  or  otherwise 
encumber  all  or  any  part  of  the  Real  Property  and  any  other 
Property  of  the  Partnership;  obtain  replacements  of  any 
mortgages;  and  repay,  in  whole  or  in  part,  refinance,  increase, 
modify,  consolidate  or  extend  any  obligation  affecting  the 
Partnership  or  the  Property; 

(vi)     acquire  and  enter  into  any  contract  of  insurance  necessary  or 
proper  for  the  protection  of  the  Partnership,  the  conservation  of 
the  Real  Property  and  all  of  the  other  Property,  or  any  other 
purposes  convenient  or  beneficial  to  the  Partnership; 

(vii)    retain,  employ  and  coordinate  the  services  of  all  employees, 
supervisors,  accountants,  attorneys,  architects,  contractors, 
consultants  and  other  persons  necessary  or  appropriate  to  carry 
out  the  business  and  purposes  of  the  Partnership; 

(viii)  sell  or  assign  any  or  all  of  any  of  the  Real  Property  or  of  any  of 
the  Partnership's  other  Property,  even  if  such  sale  would  result 
in  dissolution  of  the  Partnership; 

(ix)     perform  other  obligations  provided  elsewhere  in  this  Agreement 
to  be  performed  by  the  General  Partner  or  which  the 
Partnership  may  or  is  permitted  to  perform  under  this 
Agreement  or  under  applicable  law; 

(x)      execute,  acknowledge  and  deliver  any  and  all  instruments 
necessary  or  desirable  in  effectuating  the  foregoing;  and 

(xi)      do  such  other  things  and  engage  in  such  other  activities  related 
to  the  foregoing  as  may  be  necessary,  convenient  or  advisable 
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with  respect  to  the  purposes  of  the  Partnership  and  the  conduct 
of  the  business  of  the  Partnership,  and  have  and  exercise  all  of 
the  powers  and  rights  conferred  upon  limited  partnerships 
formed  pursuant  to  the  Uniform  Act. 

Without  limitation  of  the  provisions  above,  the  General  Partner  may  at  any 
time  and  from  time  to  time,  in  its  sole  discretion,  and  without  the  consent  or 
approval  of  any  Limited  Partner  being  required,  cause  (x)  the  sale  of  all  or  a 
substantial  portion  of  the  assets  or  business  of  the  Partnership,  even  if  such  would 
cause  a  dissolution  and  liquidation  of  the  Partnership  pursuant  to  ARTICLE  VIII, 
or  (y)  the  transfer  of  all  or  any  portion  of  the  assets  or  business  of  the  Partnership 
to  a  corporation,  partnership,  limited  liability  company,  or  other  incorporated  or 
unincorporated  entity  in  exchange  for  its  stock,  securities  or  other  interests,  or  the 
merger  or  combination  of  all  or  any  portion  of  the  assets  or  business  of  the 
Partnership  with  another  company,  business  or  entity,  in  any  case,  upon  such  terms 
and  conditions  as  the  General  Partner  shall  determine  to  be  for  fair  value.  No  such 
transfer,  merger  or  combination  shall  in  and  of  itself  cause  the  termination  of  the 
Partnership  or  the  dissolution  and  liquidation  of  the  Partnership  pursuant  to  the 
provisions  of  ARTICLE  VIII  unless  the  General  Partner  acts  to  distribute  to  the 
Partners  substantially  all  of  the  assets  of  the  Partnership. 

(b)  Any  action  under  this  Agreement  taken  by  the  General  Partner  shall  bind 
the  Partnership  and  shall  be  deemed  to  be  the  action  of  the  Partnership.  Nothing 
contained  in  this  Agreement  shall  impose  any  obligation  on  any  Person  doing 
business  or  dealing  with  the  Partnership  to  inquire  as  to  whether  or  not  the  General 
Partner,  or  any  designee  of  the  General  Partner,  has  exceeded  its  authority  in 
executing  any  agreement,  lease,  mortgage,  note,  settlement,  deed  or  other 
instrument  on  behalf  of  the  Partnership,  and  any  such  Person  shall  be  fully 
protected  in  relying  upon  such  authority;  to  the  extent  any  matter  covered  by  any 
such  instrument  may  require  the  Approval  by  the  General  Partners  hereunder  at 
any  time  that  there  is  more  than  one  General  Partner  hereunder,  the  signature  of 
any  General  Partner  on  any  and  all  such  agreements,  leases,  mortgages, 
settlements,  deeds  or  other  instruments,  and  upon  any  checks,  drafts,  notes  or  other 
negotiable  instruments  shall  be  sufficient  and  shall  be  deemed,  as  against  any  such 
third  party,  binding  on  the  Partnership  as  if  such  Approval  of  the  General  Partners 
had  been  obtained,  whether  or  nor  such  Approval  was  in  fact  obtained,  and, 
further,  no  third  person  need  look  to  the  application  of  funds  or  authority  to  act  or 
require  joinder  of  any  other  party.  Any  document  or  instrument  executed  by  all  of 
the  then  General  Partners  or  by  the  sole  General  Partner  is  there  is  then  only  one 
General  Partner  shall,  without  any  further  evidence,  be  binding  upon  and 
enforceable  against  the  Partnership.  In  addition,  any  document  or  instrument 
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accompanied  by  written  evidence  purporting  to  show  the  Approval  of  the  General 
Partner  shall  be  binding  upon  and  enforceable  against  the  Partnership  if  executed 
by  any  agent  or  designee  authorized  by  Approval  of  the  General  Partner  to  so 
execute  and  deliver  any  such  document  or  instrument. 

If  at  any  time  there  shall  be  more  than  one  General  Partner  serving 
hereunder,  then  except  where  herein  expressly  provided  to  the  contrary,  all 
Partnership  decisions,  consents,  approvals  and  other  actions  shall  require  the 
Approval  of  the  General  Partner,  which  Approval  shall  be  binding  on  the 
Partnership. 

Any  General  Partner  may,  from  time  to  time,  by  an  instrument  in  writing, 
delegate  all  or  any  of  his  powers  or  duties  hereunder  to  another  General  Partner  or 
General  Partner,  or  to  an  officer  or  partner  of  any  General  Partner.  Such  writing 
may  fully  authorize  such  other  General  Partner  or  General  Partner,  or  officer  or 
partner,  acting  alone,  without  requirement  of  any  other  act  or  signature  of  the 
delegating  General  Partner,  to  take  any  action  of  any  type  and  to  do  anything  and 
everything  which  the  delegating  General  Partner  may  be  authorized  to  take  or  do 
hereunder  or  may,  as  to  any  matter  which  requires  the  Approval  of  the  General 
Partner,  delegate  such  authority  as  to  any  such  matter,  in  general  or  specific  terms, 
as  may  be  delegated  in  writing  by  any  such  General  Partner. 

(c)  Any  Person  dealing  with  the  Partnership  or  the  General  Partner  may  rely 
on  a  certificate  signed  by  the  General  Partner: 

(i)       as  to  the  existence  or  nonexistence  of  any  fact  or  facts  which 

constitute  conditions  precedent  to  acts  by  the  General  Partner  or 
in  any  other  manner  germane  to  the.affairs  of  the  Partnership; 

(ii)      as  to  who  is  authorized  to  execute  and  deliver  any  instrument  or 
document  on  behalf  of  the  Partnership; 

(iii)     as  to  the  authenticity  of  any  copy  of  the  Certificate,  and  as  to 
the  status  of  this  Agreement  and  amendments  hereto;  or 

(iv)     as  to  any  act  or  failure  to  act  by  the  Partnership  or  as  to  any 
other  matter  whatsoever  involving  the  Partnership  or  any 
Partner. 

(d)  No  Limited  Partner  in  his,  her,  or  its  capacity  as  a  Limited  Partner  shall 
have  any  authority  to  act  on  behalf  of  or  bind  the  Partnership,  nor  shall  any 
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Limited  Partner  in  his,  her,  or  its  capacity  as  a  Limited  Partner  have  or  exercise 
any  rights  in  connection  with  the  management  of  the  Partnership  or  its  business, 
nor  shall  any  Limited  Partner  in  his,  her,  or  its  capacity  as  a  Limited  Partner  take 
any  part  in  the  conduct  or  control  of  the  Partnership's  business. 

4.2  Compensation  of  Partners. 

(a)  The  General  Partner  shall  be  entitled  to  reimbursement  for  all 
reasonable  and  necessary  legal,  accounting,  travel,  office,  and  operating  expenses 
incurred  on  behalf  of  the  Partnership. 

(b)  Except  as  may  be  expressly  provided  for  herein  (including, 
without  limitation,  Section  4.3  below),  or  as  may  be  hereafter  Approved  by  the 
General  Partner,  no  payment  shall  be  made  by  the  Partnership  to  any  Partner  for 
the  services  of  such  Partner. 

4.3  Contracts  with  Affiliated  Persons.  The  Partnership  may  enter  into  one 
or  more  agreements,  leases  or  other  arrangements  for  the  furnishing  to  or  by  the 
Partnership  of  goods,  services,  or  space  with  any  Partner  or  Affiliated  Person, 
provided  only  that  the  Approval  of  the  General  Partner  to  each  such  contract, 
agreement  or  arrangement  is  obtained. 

4.4  Indemnification.  The  General  Partner  shall  be  entitled  to  indemnity 
from  the  Partnership  for  any  liability  incurred  and/or  for  any  act  performed  by  it 
within  the  scope  of  the  authority  conferred  on  it  by  this  Agreement  and/or  for  any 
act  omitted  to  be  performed,  except  for  its  gross  negligence  or  willful 
misconduct,  which  indemnification  shall  include  all  reasonable  expenses 
incurred,  including  reasonable  legal  and  other  professional  fees  and  expenses. 
The  doing  of  any  act  or  the  failure  to  do  any  act  by  the  General  Partner,  the  effect 
of  which  may  cause  or  result  in  loss  or  damage  to  the  Partnership,  if  done  or 
omitted  in  good  faith  tO'promote  the  best  interests  of  the  Partnership,  shall  not 
subject  such  General  Partner  to  any  liability  to  the  Limited  Partner  except  for 
gross  negligence  or  willful  misconduct.  The  Partnership  shall  provide  any 
indemnification  solely  out  of  Partnership  assets  and  only  to  the  extent  of  such 
assets.  No  General  or  Limited  Partner  shall  have  any  personal  liability  with 
respect  to  any  indemnification. 

4.5  Other  Business  of  Partners.  The  Partners  and  their  Affiliated  Persons 
may  engage  independently  or  with  others  in  other  business  ventures  of  every 
nature  and  description,  including  other  commercial  property,  whether  or  not 
competitive  with  the  Property.  Each  Partner  shall  inform  each  other  Partner  if  he, 
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she  or  it  engages  in  any  activity  which  is  competitive  with  the  Property.  Neither 
the  Partnership  nor  any  Partner  shall  have  any  right  by  virtue  of  this  Agreement 
or  the  partnership  relationship  created  hereby  in  or  to  such  other  ventures  or 
activities  or  to  the  income  or  proceeds  derived  therefrom;  provided,  that  this 
sentence  shall  not  in  any  way  limit  the  applicability  of  Section  4.4  hereof. 

ARTTCT.F.V 

Distributions:  Profits  and  Losses 

5.1  Distribution  of  Partnership  Funds.  Except  as  provided  in  Section  5.2, 
all  Partnership  funds  which  are  determined  by  Approval  of  the  General  Partner  to 
be  available  for  distribution,  after  reserving  amounts  sufficient  to  meet 
reasonably  foreseeable  needs  of  the  Partnership  in  the  absolute  discretion  of  the 
General  Partner,  shall  be  distributed  to  the  Partners  in  proportion  to  their 
respective  Percentage  Interests.  Notwithstanding  the  above  or  anything  else  in 
this  Agreement  to  the  contrary,  no  distributions  hereunder  shall  be  made  (other 
than  from  the  proceeds  of  the  sale  of  any  of  the  capital  assets  of  the  Partnership) 
which  would  cause  a  violation  by  the  Partnership  of  the  provisions  of  Section 
18C(e)  of  Chapter  121  A,  or  any  other  provision  of,  or  regulation  promulgated 
under,  said  Chapter  121 A  or  any  agreement  or  other  instrument  in  connection 
therewith  entered  into  by  the  Partnership  or  by  which  it  is  bound. 

5.2  Distribution  Upon  Dissolution.  Proceeds  from  a  Terminating  Capital 
Transaction  and  amounts  available  upon  dissolution,  and  after  payment  of,  or 
adequate  provision  for,  the  debts  and  obligations  of  the  Partnership,  and 
liquidation  of  any  remaining  assets  of  the  Partnership,  shall  be  distributed  and 
applied  in  the  following  priority: 

(i)       First,  to  fund  reserves  for  liabilities  not  then  due  and  owing  and 
for  contingent  liabilities  to  the  extent  deemed  reasonable  by  the 
Approval  of  the  General  Partner,  provided  that,  upon  the 
expiration  of  such  period  of  time  as  the  General  Partner  shall 
deem  advisable,  the  balance  of  such  reserves  remaining  after 
payment  of  such  contingencies  shall  be  distributed  in  the 
manner  hereinafter  set  forth  in  this  Section  5.2; 

(ii)      Second,  to  the  Partners,  an  amount  sufficient  to  reduce  the 

Partners'  Capital  Accounts  to  zero,  in  proportion  to  the  positive 
balances  in  such  Capital  Accounts  (after  reflecting  in  such 
Capital  Accounts  all  adjustments  thereto  necessitated  by  (A)  all 
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other  Partnership  transactions  (distributions  and  allocations  of 
Profits  and  Losses  and  items  of  income,  gain,  deduction,  and 
loss)  and  (B)  such  Terminating  Capital  Transaction). 

5.3  Distribution  nf  Assets  in  Kind. 

No  Partner  shall  have  the  right  to  require  any  distribution  of  any  assets  of 
the  Partnership  in  kind.  If  any  assets  of  the  Partnership  are  distributed  in  kind, 
such  assets  shall  be  distributed  on  the  basis  of  their  fair  market  value.  Any 
Partner  entitled  to  any  interest  in  such  assets  shall  receive  such  interest  therein  as 
a  tenant-in-common  with  all  other  Partners  so  entitled.  The  fair  market  value  of 
such  assets  shall  be  determined  by  Approval  of  the  General  Partner. 

5.4  Determination  and  Allocation  of  Profits  and  Losses. 

Allocations  shall  be  made  as  follows:  (a)  items  of  net  income  and  gain  shall 
be  allocated  among  the  Partners  in  the  manner  necessary  to  increase  each 
Partner's  Capital  Account  to  an  amount  equal  to  the  amount  of  cash  such  Partner 
would  be  entitled  to  receive  pursuant  to  Section  5.2  if  an  amount  of  cash  equal  to 
the  net  positive  Capital  Account  balances  (after  such  allocation)  were  distributed 
to  the  Partners  in  the  order  and  priority  specified  in  Section  5.2,  and  (b)  items  of 
net  loss  and  deduction  shall  be  allocated  among  the  Partners  in  the  manner 
necessary  to  reduce  each  Partner's  Capital  Account  to  an  amount  equal  to  the 
amount  of  cash  such  Partner  would  be  entitled  to  receive  pursuant  to  Section  5.2 
if  an  amount  of  cash  equal  to  the  net  positive  Capital  Account  balances  (after 
such  allocation)  were  distributed  to  the  Partners  in  the  order  and  priority  specified 
in  Section  5.2.  Notwithstanding  the  foregoing,  all  allocations  of  items  that 
cannot  have  economic  effect  (except  Partner  Nonrecourse  Deductions  and 
Partner  Minimum  Gain)  shall  be  allocated  to  the  Partners  in  accordance  with  the 
Partners'  interests  in  the  Partnership,  which,  unless  otherwise  required  by  Code 
Section  704(b)  and  the  Regulations  promulgated  thereunder,  shall  be  in 
proportion  to  the  Percentage  Interests  of  the  Partners,  and  all  Partner  Nonrecourse 
Deductions  and  Partner  Minimum  Gain  shall  be  allocated  in  accordance  with  the 
provisions  of  Regulations  Section  1.704-2.  This  Section  5.4  is  intended  to 
comply  in  full  with  the  Regulations  under  Section  704(b)  of  the  Code,  including 
the  "qualified  income  offset"  and  "minimum  gain  chargeback"  provisions  thereof, 
and  shall  be  interpreted  consistently  therewith. 
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5.5  General  Tax  and  Other  Allocation  Rules. 

(a)  In  accordance  with  Code  Section  704(c)  and  the  Regulations 
thereunder,  depreciation,  amortization,  gain,  loss,  and  deduction  with  respect  to 
any  property  contributed  to  the  capital  of  the  Partnership  shall,  solely  for  tax 
purposes,  be  allocated  among  the  Partners  so  as  to  take  account  of  any  variation 
between  the  adjusted  basis  of  such  property  to  the  Partnership  for  federal  income 
tax  purposes  and  its  initial  Book  Value,  such  allocation  to  be  made  by  the  General 
Partner  in  any  manner  which  is  permissible  under  said  Code  Section  704(c)  and 
the  Regulations  thereunder  and  under  Code  Section  704(b). 

(b)  In  the  event  the  Book  Value  of  any  Partnership  asset  is  adjusted 
pursuant  to  the  definition  thereof,  subsequent  allocations  of  income,  gain,  loss,  and 
deduction  with  respect  to  such  asset  shall  take  account  of  any  variation  between 
the  adjusted  basis  of  such  asset  for  federal  income  tax  purposes  and  its  Book  Value 
in  the  same  manner  as  under  Code  Section  704(c)  and  the  Regulations  thereunder. 

(c)  Except  as  otherwise  provided  in  Sections  5.5(a)  and  (b),  for  federal 
income  tax  purposes,  each  item  of  income,  gain,  loss  and  deduction  shall  be 
allocated  among  the  Partners  in  the  same  manner  as  its  correlative  item  of  "book" 
income,  gain,  loss  or  deduction  has  been  allocated  pursuant  to  the  other  provisions 
of  this  Article  V. 

(d)  Any  elections  or  other  decisions  relating  to  such  allocations  shall  be 
made  by  the  General  Partner  in  any  manner  that  reasonably  reflects  the  purpose 
and  intention  of  this  Agreement.  Allocations  pursuant  to  Sections  5.5(a),  (b)  and 
(c)  are  solely  for  purposes  of  federal,  state,  and  local  taxes  and  shall  not  affect,  or 
in  any  way  be  taken  into  account  in  computing,  any  Partner's  Capital  Account  or 
share  of  Profit,  Loss,  other  items,  or  distributions  pursuant  to  any  provision  of  this 
Agreement. 

(e)  For  purposes  of  determining  the  Profit,  Loss,  or  any  other  items 
allocable  to  any  period,  Profit,  Loss,  and  any  such  other  items  shall  be  determined 
on  a  daily,  monthly,  or  other  basis,  as  determined  by  the  General  Partner  using  any 
permissible  method  under  Code  Section  706  and  the  Regulations  thereunder. 

(f)  Except  as  otherwise  provided  in  this  Agreement,  all  items  of  Partnership 
income,  gain,  loss,  deduction,  and  any  other  allocations  not  otherwise  provided  for 
shall  be  divided  among  the  Partners  and  in  the  same  proportions  as  they  share 
Profit  or  Loss,  as  the  case  may  be,  for  the  year. 
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(g)  The  Partners  are  aware  of  the  income  tax  consequences  of  the 
allocations  made  by  this  Article  V  and  hereby  agree  to  be  bound  by  the  provisions 
of  this  Article  V  in  reporting  their  shares  of  Partnership  income  and  loss  for 
income  tax  purposes. 

ARTTCT.F.VT 

Fiscal  Matters 

6.1  Books  and  Records:  Tax  Returns.  The  General  Partner  shall  keep  or 
cause  to  be  kept  complete  and  accurate  books  and  records  of  the  Partnership 
using  the  same  methods  of  accounting  which  are  used  in  preparing  the  federal 
income  tax  returns  of  the  Partnership  and  otherwise  in  accordance  with  generally 
accepted  accounting  principles  consistently  applied.  Such  books  and  records 
shall  be  maintained  and  be  available,  in  addition  to  any  documents  and 
information  required  to  be  available  under  the  Uniform  Act,  at  the  principal 
office  of  the  Partnership  for  examination  and  copying  by  any  Partner,  or  his,  her, 
or  its  duly  authorized  representatives,  at  any  and  all  reasonable  times. 

The  General  Partner  shall  cause  income  tax  returns  for  the  Partnership  to  be 
prepared  and  filed  with  the  appropriate  authorities.  Within  a  reasonable  time 
after  the  close  of  each  fiscal  year  of  the  Partnership,  the  General  Partner  shall 
send  to  each  person  who  was  a  Partner  at  any  time  during  such  fiscal  year  such 
information  as  will  be  sufficient  to  prepare  documents  which  may  be  required  to 
be  filed  under  relevant  federal  and  state  income  tax  laws. 

6.2  Bank  Accounts.  Bank  accounts  and/or  other  accounts  of  the 
Partnership  shall  be  maintained  in  such  banking  and/or  other  financial 
institution(s)  as  shall  be  Approved  by  the  General  Partner,  and  withdrawals  shall 
be  made  and  other  activity  conducted  on  such  signature  or  signatures  as  shall  be 
Approved  by  the  General  Partner. 

6.3  Fiscal  Year.  The  fiscal  year  of  the  Partnership  shall  end  on  December 
3 1  of  each  year. 

6.4  Tax  Matters  Partner.  The  initial  tax  matters  partner  shall  be  the 
General  Partner.  At  any  time  and  from  time  to  time  hereafter  if  such  entity  is  no 
long  a  General  Partner,  and  if  there  is  more  than  one  General  Partner,  the  General 
Partner  acting  by  Approval  may  designate  a  "tax  matters  partner."  The  "tax 
matters  partner"  shall  be  reimbursed  for  all  reasonable  expenses  incurred  by  it  as 
a  result  of  its  duties  under  this  Section  6.4.  The  "tax  matters  partner"  is  hereby 
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authorized  to  and  shall  perform  all  duties  and  shall  have  the  authority  to  exercise 
all  functions  provided  for  a  "tax  matters  partner"  under  the  Code,  and  the  relevant 
regulations  thereunder  of  a  "tax  matters  partner"  under  the  Code  and  shall  serve 
as  "tax  matters  partner"  until  his,  her,  or  its  resignation  or  until  the  designation  of 
his,  her,  or  its  successor,  whichever  occurs  sooner. 

ARTICLE  VIT 

Transfers  of  Partnership  Interests 

7.1  Restrictions  on  Transfer:  Withdrawal. 

(a)  No  Partner  may  Transfer  all  or  any  part  of  his,  her,  or  its  Interest  as  a 
Partner  in  the  Partnership  or  otherwise  withdraw  from  the  Partnership  without  the 
Approval  of  the  General  Partner;  provided,  however,  that  a  Limited  Partner,  in 
addition  to  making  Transfers  with  such  Approval,  may  also  make  Transfers  of  all 
or  any  part  of  his,  her,  or  its  Interest  as  a  Limited  Partner  only  as  follows: 

(1)  Any  Transfer  to  any  Legal  Representative(s)  and/or  Affiliate(s) 
and/or  member(s)  of  the  Immediate  Family  of  the  transferring  Limited 
Partner. 

(2)  Any  Transfer  to  another  Limited  Partner. 

(b)  A  Transferee  of  an  Interest  as  a  Partner,  who  is  not  otherwise  a  Partner, 
including  a  Transferee  under  Section  7.1(a)(1),  shall  not  be  admitted  to  the 
Partnership  as  a  Partner  without  the  Approval  of  the  General  Partner,  and  such  a 
Transferee  who  is  not  so  admitted  need  not  be  recognized  by  the  Partnership  for 
any  purpose  and  shall  be  entitled  only  to  the  rights  which  are  required  under  the 
Uniform  Act  to  be  afforded  to  a  Transferee  who  does  not  become  a  Partner. 
Upon  the  admission  or  withdrawal  of  a  Partner  in  accordance  with  this 
Agreement,  Schedule  I  hereto  shall  be  amended  appropriately,  and  the  signature 
of  the  General  Partner  shall  be  sufficient  to  bind  the  Partnership  with  respect  to 
any  such  amendment. 

(c)  Notwithstanding  anything  herein  to  the  contrary,  every  Transfer  of  a 
Partner's  Interest  (even  if  otherwise  specifically  permitted  by  this  ARTICLE  VII) 
shall,  nevertheless,  be  subject  to  the  following: 

(i)       No  Transfer  of  any  Partnership  Interest  may  be  made  if  such 
Transfer  would  cause  or  result  in  a  breach  of  any  agreement 
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binding  upon  the  Partnership  or  of  then  applicable  statutes, 
rules,  and  regulations  of  any  governmental  authority  having 
jurisdiction  over  the  Partnership,  its  Property,  or  such  Transfer. 
The  Partners  may  require  as  a  condition  of  a  Transfer  of  any 
Partnership  Interest  that  the  transferor  assume  all  costs  incurred 
by  the  Partnership  in  connection  therewith  and  furnish  an 
opinion  of  counsel,  satisfactory  to  the  Partnership  (both  as  to 
counsel  and  opinion),  that  the  proposed  Transfer  complies  with 
applicable  federal  and  state  securities  laws; 

(ii)      No  Transfer  may  be  made  if,  by  reason  of  or  as  a  result  of  such 
Transfer,  the  classification  of  the  Partnership  as  a  partnership 
for  federal  income  tax  purposes  would  be  adversely  affected  or 
jeopardized,  or  if  such  Transfer  would  have  the  effect  of 
"terminating:  the  Partnership  for  federal  income  tax  purposes 
and  such  "termination"  would  have  an  adverse  tax  effect  on  the 
Partners  who  are  not  transferring  their  Partnership  Interest.  The 
Partners  may  require  as  a  condition  of  a  Transfer  of  any 
Partnership  Interest  that  the  transferor  furnish  an  opinion  of 
counsel  satisfactory  to  the  Partnership  (both  as  to  counsel  and 
opinion)  as  to  the  proposed  Transfer  complying  with  the 
aforesaid  matters; 

(iii)     For  every  Transfer  of  a  Partner's  Interest,  there  shall  be  filed 
with  the  Partnership  a  duly  executed  and  acknowledged 
counterpart  of  the  instrument  effecting  such  Transfer.  In 
addition,  in  the  event  of  any  Transfer,  the  transferee  shall  enter 
into  a  valid  and  binding  agreement  with  the  Partnership  and 
each  of  its  Partners  the  effect  of  which  will  be  that  the  Interest 
so  Transferred  shall  continue  to  remain  subject  to  the  provisions 
of  this  Agreement  with  the  same  force  and  effect  as  if  such 
transferee  had  originally  been  a  party  hereto.  Whether  or  not  an 
agreement  pursuant  to  the  preceding  sentence  is  entered  into, 
each  and  every  Interest  shall  be  subject  to  the  terms  and 
provisions  hereof,  including,  without  limitation,  the  provisions 
and  restrictions  hereof  regarding  Transfers  of  Interests.  The 
Partnership  need  not  recognize  any  such  Transfer  or  conversion 
for  any  purpose  unless,  and  until,  the  provisions  of  this  Section 
6.03  have  been  fully  satisfied;  and  neither  any  Partner  nor  the 
Partnership  shall  have  any  obligation  to  admit  a  transferee  as  a 
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Partner  of  the  Partnership,  except  as  expressly  required  by  this 
Agreement; 

(iv)     Upon  the  admission  or  withdrawal  of  a  Partner  (whether  by 
reason  of  a  Transfer,  admission  of  an  additional  Partner,  or 
otherwise),  this  Agreement  (including,  without  limitation, 
Schedule  A  hereto)  shall  be  appropriately  amended  to  reflect 
the  then-existing  Partners  and  their  respective  percentage 
ownership  interests  in  the  Partnership;  and 

(v)      No  Transfer  shall  be  made  to  a  minor,  incompetent,  or  bankrupt 
Person. 

(d)  Any  Transfer  in  contravention  of  the  provisions  of  this  Agreement  shall 
be  null  and  void  and  ineffective  to  transfer  any  Interest  in  the  Partnership,  and 
shall  not  bind,  or  be  recognized  by,  or  on  the  books  of,  the  Partnership,  and  any 
transferee  or  assignee  in  such  transaction  shall  not  be  or  be  treated  as  or  deemed 
to  be  a  Partner  for  any  purpose. 

(e)  In  the  event  any  Partner  shall  at  any  time  Transfer  an  Interest  in  the 
Partnership  in  contravention  of  any  of  the  provisions  of  this  Agreement,  or 
Transfer  or  attempt  to  Transfer  any  portion  of  the  Property  in  violation  of  the 
provisions  of  this  Agreement,  then  each  other  Partner  shall,  in  addition  to  all 
rights  and  remedies  at  law  and  equity,  be  entitled  to  a  decree  or  order  restraining 
and  enjoining  such  transaction,  and  the  offending  Partner  shall  not  plead  in 
defense  thereto  that  there  would  be  an  adequate  remedy  at  law;  it  being  expressly 
hereby  acknowledged  and  agreed  that  damages  at  law  would  be  an  inadequate 
remedy  for  a  breach  or  threatened  breach  of  the  violation  of  the  provisions 
concerning  such  transactions  set  forth  in  this  Agreement. 

7.2  Withdrawal.  Except  upon  a  permitted  Transfer  of  a  Partner's  entire 
Interest  in  the  Partnership  and  the  admission  of  the  transferee  as  a  substitute 
Partner  in  compliance  with  the  terms  of  this  Agreement,  no  Partner  shall  have  the 
right  to  withdraw  from  the  Partnership  except  with  the  approval  of  Partners 
holding  67%  or  more  of  the  Percentage  Interests. 

7.3  Continuation  of  the  Partnership.  During  all  times  when  there  is  at  least 
one  remaining  General  Partner,  the  remaining  General  Partner  or  General  Partner 
shall  continue  the  Partnership.  If  no  General  Partner  remains,  the  Partnership 
shall  be  dissolved  unless  all  Partners,  by  unanimous  action  within  ninety  days 
thereafter,  elect  to  continue  the  Partnership  and  the  business  of  the  Partnership 
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for  the  balance  of  the  term  specified  in  Section  1.5  and  appoint,  as  of  the  date 
when  there  was  no  General  Parmer  remaining,  one  or  more  new  General 
Partner(s). 

ARTICLE  VIII 

Dissolution  and  Termination  of  the  Partnership 

8.1  Events  Causing  Dissolution.  The  Partnership  shall  be  dissolved  and  its 
affairs  wound  up  upon: 

(a)  The  sale  or  other  disposition  of  all  or  substantially  all  of  the  Real 
Property,  except  that,  if  after  such  sale  or  disposition  the  Property  includes 
an  installment  obligation  on  account  of  the  disposition  of  the  Real  Property, 
then  the  Partnership  is  not  dissolved  under  this  Section  8.1(a)  until  such 
installment  obligation  is  fully  paid; 

(b)  A  Transfer  or  other  withdrawal  of  a  General  Partner  as  to  all  of 
his,  her,  or  its  Interest  as  a  General  Partner,  if  there  is  no  General  Partner  of 
the  Partnership  after  such  Transfer  or  withdrawal  and  if  the  Partners  do  not 
elect,  pursuant  to  Section  7.3,  to  continue  the  Partnership; 

(c)  The  election  to  dissolve  the  Partnership  made  in  writing  with  the 
Approval  of  the  General  Partner  and  with  the  Consent  of  the  Limited 
Partner; 

(d)  The  expiration  of  the  term  of  the  Partnership;  or 

(e)  The  occurrence  of  an  event  specified  under  the  laws  of  the 
Commonwealth  of  Massachusetts  as  one  effecting  dissolution,  except  that 
where,  under  the  terms  of  this  Agreement  the  Partnership  is  not  to 
terminate,  then  the  Partnership  shall  immediately  be  reconstituted  and 
reformed  on  all  the  applicable  terms,  conditions,  and  provisions  of  this 
Agreement. 

8.2  Procedures  on  Dissolution.  Dissolution  of  the  Partnership  shall  be 
effective  on  the  day  on  which  the  event  occurs  giving  rise  to  the  dissolution 
unless  the  Partnership  is  reconstituted  or  continued  as  otherwise  provided  in  this 
Agreement,  but  the  Partnership  shall  not  terminate  until  the  Certificate  shall  be 
canceled.  Notwithstanding  the  dissolution  of  the  Partnership,  prior  to  the 
termination  of  the  Partnership,  as  aforesaid,  the  business  and  the  affairs  of  the 
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Partnership  shall  be  conducted  so  as  to  maintain  the  continuous  operation  of  the 
Partnership  pursuant  to  the  terms  of  this  Agreement.  Upon  dissolution  of  the 
Partnership,  the  General  Partner(s),  or  if  none,  a  liquidator  elected  by  the  Consent 
of  the  Limited  Partners  shall  liquidate  the  assets  of  the  Partnership,  apply  and 
distribute  the  proceeds  thereof  under  Section  5.2  of  this  Agreement,  and  cause  the 
cancellation  of  the  Certificate  and  any  other  certificate  or  registration  in  any 
jurisdiction  where  the  Partnership  has  qualified  or  registered  to  do  business.  Any 
such  liquidator,  other  than  a  General  Partners,  shall  be  a  "liquidating  trustee" 
within  the  meaning  of  the  Uniform  Act.  The  liquidating  trustee  shall  have  full 
power  and  discretion  to  sell,  assign  and  encumber  Partnership  assets. 

A  reasonable  time  shall  be  allowed  for  the  winding  up  of  the  affairs  of  the 
Partnership  in  order  to  minimize  any  losses  otherwise  attendant  upon  such  a 
winding  up,  provided  that  the  liquidator(s)  shall  use  their  best  efforts  to  carry  out 
the  liquidation  in  conformity  with  the  timing  requirements  of  Treasury  Regulations 
Section  1.704-l(b)(2)(ii)(g). 

If  dissolution  of  the  Partnership  is  required  for  any  reason  while  there  is 
work  being  performed  on  the  Property,  the  liquidators  may  elect  to  include  in  the 
winding-up  of  the  affairs  of  the  Partnership  completion  of  such  development  and 
construction  then  in  progress. 

If  any  assets  of  the  Partnership  are  to  be  distributed  in  kind,  such  property 
shall  be  transferred  and  conveyed  to  the  General  and  Limited  Partners  or  their 
assignees  so  as  to  vest  in  each  of  them  as  a  tenant- in-common  an  undivided 
interest  in  the  whole  of  said  property  equal  to  his  or  its  interest  had  there  been  a 
distribution  of  net  cash  proceeds  made  in  accordance  with  Section  5.2,  based  upon 
a  fair  market  value  determination  of  the  assets  so  to  be  distributed  as  determined 
by  the  liquidator. 

All  documents  and  records  of  the  Partnership,  including  all  financial 
records,  tax  returns,  vouchers,  canceled  checks  and  bank  statements  shall  be 
delivered  to  the  General  Partner  upon  termination  of  the  Partnership.  Unless 
otherwise  approved  by  the  other  Partners,  the  General  Partner  shall  retain  such 
documents  and  records  for  a  period  of  not  less  than  four  (4)  years  and  shall  make 
such  documents  and  records  available  during  normal  business  hours  to  the  other 
Partners  for  inspection  and  copying. 
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ARTTCT.F.TX 
General  Provisions 

9.1  Notices.  Any  and  all  notices  under  this  Agreement  shall  be  deemed 
adequately  given  only  if  in  writing  and  sent  by  express,  registered  or  certified 
mail,  return  receipt  requested,  postage  prepaid,  or  by  commercial  expedited 
delivery  service  to  the  party  or  parties  for  whom  such  notices  are  intended.  All 
such  notices  in  order  to  be  effective  shall  be  addressed,  if  to  the  Partnership  at  its 
registered  office  under  the  Uniform  Act  and  if  to  a  Partner  at  the  last  address  of 
record  on  the  Partnership  books.  Notices  shall  be  deemed  given  when  received 
or  when  tendered  for  delivery  during  normal  business  hours  to  a  person 
reasonably  believed  to  have  authority  to  receive  mail  and  other  similar  matters. 

9.2  Binding  Provisions.  The  covenants  and  agreements  contained  herein 
shall  be  binding  upon,  and  inure  to  the  benefit  of,  the  parties  hereto,  their  heirs, 
Legal  Representatives,  successors  and  assigns. 

9.3  Applicable  Law.  This  Agreement  shall  be  construed  and  enforced  in 
accordance  with,  and  the  Partnership  shall  be  governed  by,  the  laws  of  the 
Commonwealth  of  Massachusetts,  including  the  Uniform  Act,  as  interpreted  by 
the  courts  of  the  Commonwealth  of  Massachusetts,  notwithstanding  any  rules 
regarding  choice  of  law  to  the  contrary.  Except  as  otherwise  provided  for  or 
modified  herein,  the  rights  and  obligations  of  the  Partners  and  the  operation, 
termination  and  dissolution  of  the  Partnership  shall  be  governed  by  the  Uniform 
Act.  In  the  event  of  a  conflict  between  any  provisions  of  this  Agreement  and  any 
non-mandatory  provision  of  the  Uniform  Act,  the  provisions  of  this  Agreement 
shall  control  and  take  precedence. 

9.4  Separability  of  Provisions.  Each  provision  of  this  Agreement  shall  be 
considered  separable.  If  for  any  reason  any  provision  or  provisions  herein  are 
determined  to  be  invalid  and  contrary  to  any  existing  or  future  law,  such 
invalidity  shall  not  impair  the  operation  of  or  affect  those  portions  of  this 
Agreement  which  are  valid,  but  only  if  such  validity  does  not  frustrate  the  clear 
intentions  of  the  Partners  in  entering  into  this  Agreement. 

9.5  Amendments  and  Other  Actions.  Except  as  otherwise  specifically 
provided  herein,  this  Agreement  may  be  amended  or  modified  only  by  the 
Approval  of  the  General  Partner  with  the  consent  of  all  the  Limited  Partners. 
Notwithstanding  any  other  provision  of  this  Agreement,  no  action  may  be  taken 
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under  this  Agreement  unless  such  action  is  taken  in  compliance  with  the 
provisions  of  the  Uniform  Act. 

9.6  Appointment  of  Attorn eys-in-Fact.  To  the  extent  permitted  by 
applicable  law,  each  Limited  Partner  hereunder  hereby  irrevocably  appoints  and 
empowers  each  General  Partner,  as  his,  her,  or  its  true  and  lawful  attorney-in- 
fact,  in  his,  her,  or  its  name,  place  and  stead,  to  execute,  acknowledge,  and  swear 
to  all  instruments  and  file  all  documents  requisite  to  carrying  out  the  intention 
and  purpose  of  this  Agreement,  including,  without  limitation,  the  following: 

(a)  Any  and  all  amendments  to  this  Agreement,  including  without 
limitation  amendments  affecting  the  rights,  duties  and  obligations  of  the 
General  and  Limited  Partners  or  providing  for  the  admission  of  new 
General  or  Limited  Partners; 

(b)  Any  and  all  amendments  to  the  Schedules  of  this  Agreement 
necessary  or  appropriate  to  reflect  any  change  or  Transfer  with  respect  to  a 
Partner's  Partnership  interest; 

(c)  The  Certificate  and  any  and  all  amendments  thereof,  reflecting 
the  provisions  of  this  Agreement; 

(d)  Any  business  certificate  or  other  instrument  or  document  of  any 
kind  necessary  or  appropriate  to  accomplish  the  business,  purposes,  and 
objectives  of  the  Partnership  or  to  carry  out  the  provisions  of  this 
Agreement; 

(e)  Any  instrument  or  papers  required  to  continue  the  business  of  the 
Partnership;  and 

(f)  -All  other  instruments  that  may  be  required  or  permitted  by  law  to 
be  filed  on  behalf  of  the  Partnership  and  that  are  not  inconsistent  with  this 
Agreement. 

The  General  Partner  shall  take  any  action  as  attorney-in-fact  for  any 
Limited  Partner  which  would  in  any  way  increase  the  liability  of  the  Limited 
Partner  beyond  the  liability  expressly  set  forth  in  this  Agreement. 

The  appointment  by  each  Limited  Partner  of  the  General  Partner  as 
aforesaid  as  attorneys-in-fact  shall  be  deemed  to  be  a  power  coupled  with  an 
interest  and  shall  be  irrevocable,  in  recognition  of  the  fact  that  each  of  the 
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Limited  and  the  General  Partner  under  this  Agreement  will  be  relying  upon  the 
power  of  the  General  Partner  to  act  as  contemplated  by  this  Agreement  in  such 
filings  and  other  action  by  them  on  behalf  of  the  Partnership.  The  foregoing 
power  of  attorney  shall  survive  the  assignment  by  any  Limited  Partner  of  the 
whole  or  any  part  of  his,  her,  or  its  Partnership  interest  hereunder,  and  the  death 
or  dissolution  of  any  Limited  Partner. 

9.7  Waiver  of  Partition.  Each  Partner  agrees  that  irreparable  damage 
would  be  done  to  the  Partnership  if  any  Partner  brought  an  action  in  court  to 
dissolve  the  Partnership.  Accordingly,  unless  otherwise  expressly  authorized  in 
this  Agreement,  each  Partner  agrees  that  he,  she,  or  it  shall  not,  either  directly  or 
indirectly,  take  any  action  to  require  partition  or  appraisement  of  the  Partnership 
or  of  any  of  the  assets  or  properties  of  the  Partnership,  and  notwithstanding  any 
provisions  of  this  Agreement  to  the  contrary,  each  Partner  (and  his,  her,  or  its 
successors  and  assigns)  accepts  the  provisions  of  the  Agreement  as  his,  her,  or  its 
sole  entitlement  on  termination,  dissolution  and/or  liquidation  of  the  Partnership 
and  hereby  irrevocably  waives  any  and  all  right  to  maintain  any  action  for 
partition  or  to  compel  any  sale  or  other  liquidation  with  respect  to  his,  her,  or  its 
interest,  in  or  with  respect  to,  any  assets  or  properties  of  the  Partnership;  and  each 
Partner  agrees  that  he,  she,  or  it  will  not  petition  a  court  for  the  dissolution, 
termination  or  liquidation  of  the  Partnership. 

9.8  Counterparts.  This  Agreement  may  be  executed  in  several  counterparts 
and  as  so  executed  shall  constitute  one  agreement  binding  on  all  parties  hereto, 
notwithstanding  that  all  of  the  parties  have  not  signed  the  same  counterpart. 

9.9  Survival  of  Certain  Provisions.  The  Partners  acknowledge  and  agree 
that  this  Agreement  contains  certain  terms  and  conditions  which  are  intended  to 
survive  the  dissolution  and  termination  of  the  Partnership,  including,  but  without 
limitation,  the  provisions  of  Sections  2.5  and  4.4.  The  Partners  agree  that  such 
provisions  of  this  Agreement  which  by  their  terms  require,  given  their  context, 
that  they  survive  the  dissolution  and  termination  of  the  Partnership  so  as  to 
effectuate  the  intended  purposes  and  agreements  of  the  Partners  shall  survive 
notwithstanding  that  such  provisions  had  not  been  specifically  identified  as 
surviving  and  notwithstanding  the  dissolution  and  termination  of  the  Partnership 
or  the  execution  of  any  document  terminating  this  Agreement,  unless  such 
termination  document  specifically  provides  for  nonsurvival  by  reference  to  this 
Section  9.9  and  to  specific  nonsurviving  provisions. 

9.10  Entire  Agreement.  This  Agreement  (including  the  Schedules  attached 
hereto)  embodies  the  entire  agreement  and  understanding  of  the  parties  hereto 
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with  respect  to  the  subject  matter  hereof  and  supersedes  all  prior  agreements  and 
understandings  relating  to  such  subject  matter. 

IN  WITNESS  WHEREOF,  the  parties  hereto  have  executed  this  Agreement 
of  Limited  Partnership  under  seal  as  of  the  day  and  year  first  above  written. 


GENERAL  PARTNER: 
CRNED  FENWAY,  Inc. 


Hereunto  duly  authorized 


LIMITED  PARTNER: 

FENWAY  RETAIL  LIMITED  PARTNERSHIP 

By:  CRNED  Fenway  Limited  Partnership 
Its  sole  general  partner 


By:  CRNEDFenway,  Inc 


/ 


lis  President 

Hereunto  duly  authorized 
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Schedule  I 


PARTNERS 


PERCENTAGE  INTERESTS 


General  Partner: 
CRNED  Fenway,  Inc. 


1% 


Limited  Partner: 

Fenway  Retail  Limited  Partnership 


99% 
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Schedule  -  Definitions 

The  following  defined  terms  used  in  this  Agreement  shall  have  the  meanings 
specified  below: 

"Affiliated  Person"  or  "Affiliate"  means,  with  reference  to  a  specified 
Person,  (i)  any  Person  which  owns,  directly  or  indirectly,  51%  or  more  of  the 
beneficial  ownership  in  such  Person;  (ii)  one  or  more  Legal  Representatives  of 
such  Person  and/or  any  Persons  referred  to  in  the  preceding  clause  (i);  (iii)  any 
entity  in  which  any  one  or  more  of  such  Person  and/or  the  Persons  referred  to  in 
the  preceding  clauses  (i)  and  (ii)  owns,  directly  or  indirectly,  51%  or  more  of  the 
beneficial  ownership;  or  (iv)  any  person,  directly  or  indirectly,  controlling, 
controlled  by  or  under  common  control  with  such  person. 

"Agreement"  means  this  Agreement  of  Limited  Partnership  as  it  may  be 
amended,  supplemented,  or  restated  from  time  to  time. 

"Approved"  or  "Approval"  means  the  written  consent  or  approval  of  the 
General  Partner  or,  if  more  than  one,  of  all  the  General  Partners. 

"Book  Value"  means,  with  respect  to  any  asset  of  the  Partnership,  such 
asset's  adjusted  basis  for  federal  income  tax  purposes,  except  that: 

(i)  the  initial  Book  Value  of  any  asset  contributed  by  a  Partner  to 

the  Partnership  shall  be  the  gross  fair  market  value  of  such 
asset  (not  reduced  for  any  liabilities  to  which  it  is  subject  or 
which  the  Partnership  assumes),  as  such  value  is  determined 
and  for  which  credit  is  given  to  the  contributing  Partner  under 
this  Agreement; 

(ii)  the  Book  Values  of  all  assets  of  the  Partnership  shall,  in  the 

discretion  of  the  General  Partner  acting  by  its  Approval,  be 
adjusted  to  equal  their  respective  gross  fair  market  values,  as 
determined  by  Approval  of  the  General  Partner,  at  and  as  of 
the  following  times: 

(a)       the  acquisition  of  an  additional  or  new  interest  in  the 
Partnership  by  a  new  or  existing  Partner  in  exchange 
for  other  than  a  sfe  minimis  Capital  Contribution  by 
such  Partner; 


D-1 


(b)  the  distribution  by  the  Partnership  to  a  Partner  of  more 
than  a  de  minimis  amount  of  any  asset  of  the 
Partnership  (including  cash  or  cash  equivalents)  as 
consideration  for  all  or  any  portion  of  an  Interest  in  the 
Partnership; 

(c)  the  liquidation  of  the  Partnership  within  the  meaning  of 
Treasury  Regulations  Section  1.704-l(b)(2)(ii)(g); 


and 


(iii)  the  Book  Value  of  the  assets  of  the  Partnership  shall  be 

increased  (or  decreased)  to  reflect  any  adjustment  to  the 
adjusted  basis  of  such  assets  pursuant  to  Section  734(b)  or 
Section  743(b)  of  the  Code,  but  only  to  the  extent  such 
adjustments  are  taken  into  account  in  determining  Capital 
Accounts  pursuant  to  Regulations  Section 
1.704  l(b)(2)(iv)(m);  provided,  however,  that  Book  Value 
shall  not  be  adjusted  pursuant  to  this  clause  (iii)  to  the  extent 
that  the  General  Partner,  acting  by  its  Approval,  determines 
that  an  adjustment  pursuant  to  clause  (ii)  hereof  is  necessary 
or  appropriate  in  connection  with  the  transaction  that  would 
otherwise  result  in  an  adjustment  pursuant  to  this  clause  (iii). 

If  the  Book  Value  of  an  asset  has  been  determined  or  adjusted  pursuant  to 
the  preceding  clauses  (i),  (ii)  or  (iii),  such  Book  Value  shall  thereafter  be  adjusted 
by  the  Depreciation  taken  into  account  with  respect  to  such  asset  for  purposes  of 
computing  Profits  and  Losses,  and  the  amount  of  the  adjustment  shall  thereafter 
be  taken  into  account  as  gain  or  loss  from  the  distribution  of  such  asset  for 
purposes  of  computing  Profits  or  Losses. 

"Capital  Account"  shall  mean  a  capital  account  maintained  and  adjusted  in 
accordance  with  the  Code  and  the  Regulations  promulgated  thereunder,  including 
the  Regulations  under  Sections  704(b)  and  (c)  of  the  Code.  The  Capital  Account 
of  each  Partner  shall  be: 

(i)  credited  with  all  payments  made  to  the  Partnership  by  such 

Partner  on  account  of  Capital  Contributions  (and  as  to  any 
property  other  than  cash  or  a  promissory  note  of  the 
contributing  Partner,  the  agreed  (as  between  the  Partners)  fair 
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market  value  of  such  property,  net  of  liabilities  secured  by 
such  property  and  assumed  by  the  Partnership  or  subject  to 
which  such  contributed  property  is  taken)  and  by  such 
Partner's  allocable  share  of  Profits  and  items  in  the  nature  of 
income  and  gain  of  the  Partnership; 

(ii)  charged  with  the  amount  of  any  distributions  to  such  Partner 

(and  as  to  any  distributions  of  property  other  than  cash  or  a 
promissory  note  of  a  Partner  or  the  Partnership,  by  the  agreed 
fair  market  value  of  such  property,  net  of  liabilities  secured  by 
such  property  and  assumed  by  such  Partner  or  subject  to 
which  such  distributed  property  is  taken),  and  by  such 
Partner's  allocable  share  of  Losses  and  items  in  the  nature  of 
losses  and  deductions  of  the  Partnership; 

,  (iii)  adjusted  simultaneously  with  the  making  of  any  adjustment  to 

the  Book  Value  of  the  Partnership's  assets  pursuant  to  the 
definition  thereof,  to  reflect  the  aggregate  net  adjustments  to 
such  Book  Value  as  if  the  Partnership  recognized  Profit  or 
Loss  equal  to  the  respective  amount  of  such  aggregate  net 
adjustments  immediately  before  the  event  causing  such 
adjustments;  and 

(iv)  otherwise  appropriately  adjusted  to  reflect  transactions  of  the 

Partnership  and  the  Partners. 

The  original  Capital  Account  established  for  each  substituted  Partner  shall 
be  in  the  same  amount  as  the  Capital  Account  of  the  Partner  to  which  such 
substituted  Partner  succeeds  at  the  time  such  substituted  Partner  is  admitted  to  the 
Partnership.  The  Capital  Account  of  any  Partner  whose  Interest  in  the 
Partnership  shall  be  increased  by  means  of  the  Transfer  to  such  Partner  of  all  or 
part  of  the  Interest  of  another  Partner  shall  be  appropriately  adjusted  to  reflect 
such  Transfer.  Any  reference  in  this  Agreement  to  a  Capital  Contribution  of,  or 
distribution  to,  a  then  Partner  shall  include  a  Capital  Contribution  or  distribution 
previously  made  by  or  to  any  prior  Partner  on  account  of  the  Interest  of  such  then 
Partner. 

"Capital  Contributions"  means  the  amount  of  cash  and  the  agreed  value  of 
any  other  property  contributed  to  the  Partnership  by  a  Partner. 
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"Certificate"  means  the  Certificate  of  Limited  Partnership  creating  the 
Partnership,  as  it  may,  from  time  to  time,  be  amended  and/or  restated  in 
accordance  with  the  Uniform  Act. 

"Code"  means  the  Internal  Revenue  Code  of  1986,  as  amended  from  time 
to  time,  and  any  subsequent  federal  law  of  similar  import. 

"Consent  of  Limited  Partner"  means  the  written  approval  or  consent  of  the 
holders  of  a  majority  of  all  the  Percentage  Interests  held  by  all  the  Limited 
Partner(s),  unless  the  Uniform  Act  requires  a  greater  percentage  as  to  any  matter, 
which  requirement  cannot  be  waived  or  altered. 

"Depreciation"  means,  for  each  year  or  other  period,  an  amount  equal  to 
the  depreciation,  amortization  or  other  cost  recovery  deduction  allowable  for 
federal  income  tax  purposes  with  respect  to  an  asset  for  such  year  or  other  period, 
except  that  if  the  Book  Value  of  an  asset  differs  from  its  adjusted  basis  for  federal 
income  tax  purposes  at  the  beginning  of  such  year  or  other  period,  Depreciation 
shall  be  an  amount  that  bears  the  same  relationship  to  the  Book  Value  of  such 
asset  as  the  depreciation,  amortization,  or  other  cost  recovery  deduction 
computed  for  tax  purposes  with  respect  to  such  asset  for  such  period  bears  to  the 
adjusted  tax  basis  for  such  asset,  or  if  such  asset  has  a  zero  adjusted  tax  basis, 
Depreciation  shall  be  determined  with  reference  to  the  initial  Book  Value  of  such 
asset  using  any  reasonable  method  selected  by  Approval  of  the  General  Partner, 
but  not  less  than  depreciation  allowable  for  tax  purposes  for  such  year. 

"General  Partner"  shall  refer  severally  to  the  Person  named  as  a  General 
Partner  in  this  Agreement  and  any  Person  who  becomes  an  additional,  substitute 
or  replacement  General  Partner  as  permitted  by  this  Agreement,  in  such  Person's 
capacity  as  a  General  Partner  of  the  Partnership.  "General  Partner"  shall  refer 
collectively  to  the  Person  named  as  General  Partner  in  this  Agreement  and  any 
Persons  who  becomes  an  additional,  substitute  or  replacement  General  Partner  as 
permitted  by  this  Agreement,  in  each  such  Person's  capacity  as  a  General  Partner 
of  the  Partnership. 

"Immediate  Family"  (i)  with  respect  to  any  individual  shall  mean  his  or  her 
ancestors,  spouse,  sibling,  issue,  spouses  of  siblings,  spouses  of  issue,  any  trustee 
or  trustees  of  any  trust  or  trusts  principally  for  the  benefit  of  any  one  or  more  of 
such  individuals,  and  any  entity  or  entities  all  of  the  beneficial  owners  of  which 
are  such  trusts  and/or  such  individuals,  but  (ii)  with  respect  to  a  Legal 
Representative  shall  mean  the  Immediate  Family  of  the  individual  for  whom  such 
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Legal  Representative  was  appointed  and  (iii)  with  respect  to  a  trustee  shall  mean 
the  Immediate  Family  of  each  beneficiary  of  the  trust  who  is  an  individual. 

"Inieisst"  means  all  interests  of  a  Partner  in  the  Partnership,  including, 
without  limitation,  any  legal  or  beneficial  interest  in  all  or  any  portion  of  the 
Profits  and  Losses  of,  or  rights  to  distributions  by,  the  Partnership,  whether 
absolute,  contingent,  or  collateral  in  nature,  and  all  rights  and  obligations  of  a 
Partner  under  this  Agreement  and  under  each  and  every  portion  thereof. 

"Legal  Representative"  means,  with  respect  to  any  individual,  a  duly 
appointed  executor,  administrator,  guardian,  conservator  or  other  legal 
representative  appointed  as  a  result  of  the  death  or  incompetency  of  such 
individual. 

"Limited  Partner"  shall  refer  severally  to  the  Person  named  as  Limited 
Partner  in  this  Agreement  and  any  Person  who  becomes  an  additional,  substitute 
or  replacement  Limited  Partner  as  permitted  by  this  Agreement,  in  such  Person's 
capacity  as  a  Limited  Partner  of  the  Partnership.  "Limited  Partners"  shall  refer 
collectively  to  the  Person  named  as  Limited  Partner  in  this  Agreement  and  any 
Persons  who  becomes  an  additional,  substitute  or  replacement  Limited  Partner  as 
permitted  by  this  Agreement,  in  each  such  Person's  capacity  as  a  Limited  Partner 
of  the  Partnership. 

"Losses"  shall  have  the  meaning  provided  below  under  the  heading  "Profits 
and  Losses." 

"Partner"  shall  refer  to  one  Limited  or  General  Partner,  and  "Partners"  shall 
refer  collectively  to  more  than  one  Partner,  whether  Limited  or  General  Partner 
or  both. 

"Partner  Minimum  Gain"  shall  mean  "minimum  gain  attributable  to  a 
partner  nonrecourse  debt"  as  set  forth  in  Regulations  Section  1 .704-2(i)(3). 

"Partner  Nonrecourse  Deductions"  shall  have  the  meaning  set  forth  in 
Regulations  Section  1.704-2(i)(2). 

"Partnership"  means  the  limited  partnership  formed  pursuant  to  this 
Agreement,  as  it  may  from  time  to  time  be  constituted  and  amended. 

"Percentage  Interest"  shall  be  the  percentage  interest  of  a  Partner  in  the 
Partnership  set  forth  in  Schedule  I,  as  amended  from  time  to  time. 


"Esrson"  means  any  individual,  general  partnership,  limited  partnership, 
joint  venture,  trust,  estate,  association,  corporation,  limited  liability  company, 
limited  liability  partnership,  business  trust,  or  any  other  incorporated  or 
unincorporated  entity. 

"Profits  and  Losses"  means,  for  each  year  or  other  period,  an  amount  equal 
to  the  Partnership's  taxable  income  or  loss  for  such  year  or  period,  determined  in 
accordance  with  Code  Section  703(a)  (for  this  purpose,  all  items  of  income,  gain, 
loss,  or  deduction  required  to  be  stated  separately  pursuant  to  Code  Section 
703(a)(1)  shall  be  included  in  taxable  income  or  loss),  with  the  following 
adjustments: 

(i)  Any  income  of  the  Partnership  that  is  exempt  from  federal 

income  tax  and  not  otherwise  taken  into  account  in  computing 
Profits  or  Losses  pursuant  to  this  provision  shall  be  added  to 
such  taxable  income  or  loss; 

(ii)  Any  expenditures  of  the  Partnership  described  in  Code 

Section  705(a)(2)(B)  or  treated  as  Code  Section  705(a)(2)(B) 
expenditures  pursuant  to  Regulations  Section  1 .704- 
l(b)(2)(iv)(i),  and  not  otherwise  taken  into  account  in 
computing  Profits  or  Losses  pursuant  to  this  provision,  shall 
be  subtracted  from  such  taxable  income  or  loss; 

(iii)  Gain  or  loss  from  a  disposition  of  property  of  the  Partnership 

with  respect  to  which  gain  or  loss  is  recognized  for  federal 
income  tax  purposes  shall  be  computed  by  reference  to  the 
Book  Value  of  such  property,  rather  than  its  adjusted  tax 
basis; 

(iv)  In  lieu  of  the  depreciation,  amortization  and  other  cost 

recovery  deductions  taken  into  account  in  computing  taxable 
income  or  loss,  there  shall  be  taken  into  account  the 
Depreciation  on  the  assets  for  such  fiscal  year  or  other  period; 
and 

(v)  Any  items  which  are  separately  allocated  pursuant  to  Section 

5.4  which  otherwise  would  have  been  taken  into  account  in 
calculating  Profits  and  Losses  pursuant  to  the  above 
provisions  shall  not  be  taken  into  account  and,  as  the  case 
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may  be,  shall  be  added  to  or  deducted  from  such  amounts  so 
as  to  be  not  part  of  the  calculation  of  the  Profits  or  Losses. 

If  the  Partnership's  taxable  income  or  loss  for  such  year,  as  adjusted 
in  the  manner  provided  above,  is  a  positive  amount,  such  amount 
shall  be  the  Partnership's  Profits  for  such  year;  and  if  negative,  such 
amount  shall  be  the  Partnership's  Losses  for  such  year. 

"Property"  shall  mean  all  of  the  assets  owned  or  held  by  the  Partnership 
from  time  to  time. 

"Real  Property"  means  the  interest  or  interests,  from  time  to  time,  of  the 
Partnership  in  that  certain  real  property  described  in  Schedule  A  attached  hereto, 
and  any  other  property  contiguous  thereto  in  the  general  vicinity  thereof  in  which 
the  Partnership  now  has  or  hereafter  acquires  an  interest. 

"Regulations"  means  the  Regulations  promulgated  under  the  Code,  as  such 
Regulations  may  be  amended  from  time  to  time. 

"Terminating  Capital  Transaction"  means  the  sale  or  other  disposition  of  all 
or  substantially  all  of  the  Property. 

"Transfer"  shall  mean  any  sale,  exchange,  issuance,  redemption, 
assignment,  distribution,  encumbrance,  hypothecation,  gift,  pledge,  retirement, 
resignation,  transfer  or  other  withdrawal,  disposition  or  alienation  in  any  way  as 
to  any  Interest  as  a  Partner  in  the  Partnership.  Transfer  shall  specifically,  without 
limitation  of  the  above,  include  assignments  and  distributions  resulting  from 
death,  incompetency,  bankruptcy,  liquidation  and  dissolution. 

"Uniform  Act"  means  the  Massachusetts  Uniform  Limited  Partnership  Act, 
as  in  effect  at  the  time  of  the  initial  filing  of  the  Certificate  with  the  Office  of  the 
Secretary  of  Commonwealth  of  Massachusetts,  and  as  thereafter  amended  from 
time  to  time. 

The  definitions  set  forth  in  the  Uniform  Act  shall  be  applicable,  to  the  extent  not 
inconsistent  herewith,  to  define  terms  not  defined  herein  and  to  supplement 
definitions  contained  herein. 
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THE   FENWAY 

A  PROJECT  OF  NEW  ENGLAND  DEVELOPMENT 


orrouustreet  inc 


Architects 
Planners 
Urban  Designers 


11  January  1995 


Marisa  Lago,  Director 
Boston  Redevelopment  Authority 
Boston  City  Hall 
Boston,  MA  02201 


Re:       The  Fenway 

Application  for  Approval  Under  Chapter  121A 
of  the  Massachusetts  General  laws 
NF+A  54489.11 

Dear  Ms.  Lago: 

This  letter  is  submitted  in  support  of  the  application  of  the  The  Fenway  Retail  Limited 
Partnership  (the  "Project  Developers")  to  undertake  the  rehabilitation  of  "The  Fenway" 
on  the  site  of  the  former  Sears  Catalog  Distribution  Center  in  the  Fenway  district  of 
Boston  (the  "Project"  and  the  "Project  Area")  under  Chapter  121 A  of  the  Massachusetts 
General  Laws. 

It  is  our  opinion  that  the  conditions  in  the  Project  Area  constitute  a  decadent  area  as 
defined  by  Chapter  121  A.  The  buildings  and  the  paved  areas  in  the  Project  Area  are  in 
disrepair,  physically  deteriorated,  and  in  need  of  major  maintenance  and  repair. 
Additionally,  due  to  existing  site  and  building  conditions,  redevelopment  of  the  Project 
will  be  difficult  and  costly.   It  is  impossible  that  through  the  ordinary  operations  of  private 
enterprise  the  Site  could  be  developed  without  the  benefit  of  Chapter  121  A. 

1.  Project  Area  is  out  of  Repair  and  Physically  Deteriorated 

i.  Description  of  the  Project  Area  and  the  Structures  in  the  Project  Area 

The  Project  Area  contains  the  historic  Sears  building,  which  is  eight 
stories  tall  and  capped  by  a  one  hundred  foot  tower.  The  building  was 
constructed  in  1928,  and  Sears  &  Roebuck  used  it  as  a  department  store 
and  distribution  center.  The  facade  of  the  building  is  light  buff-gray  brick 
and  Indiana  limestone.  The  Project  Area  also  includes  warehouses  that 
were  added  to  the  main  Sears  building  and  surrounding  paved  areas. 
The  warehouse  additions  have  facades  of  various  materials.  The 
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"missing  link"  parcel  across  Park  Drive  from  the  proposed  development  is 
currently  paved  and  used  for  parking. 

ii.  Condition  of  the  Structures  and  Paved  Areas 

The  Sears  building,  which  is  over  sixty  years  old,  and  the  warehouse 
additions  are  vacant,  unused,  and  in  a  state  of  disrepair,   in  the  Sears 
building,  all  of  the  mechanical  systems  are  deteriorated.  The  heating 
system  is  not  only  deteriorated  but  is  outmoded,  energy  inefficient, 
undersized  for  any  function  but  warehouse  use,  and  must  be  replaced  in 
its  entirety.  Air  conditioning  and  ventilation  originally  served  a  very  small 
portion  of  the  building  area  and  is,  therefore,  seriously  undersized  to 
serve  the  entire  building.   Its  equipment  is  also  outmoded,  inefficient,  has 
outlived  its  useful  life  and  must  be  replaced.  Existing  electrical  service  is 
undersized  for  any  use  other  than  warehouse  use,  its  distribution  system 
is  not  code  complying,  lacks  provision  for  emergency  power,  and  must  be 
replaced  and  significantly  enlarged  in  its  entirety.  The  existing  fire 
protection  system  is  outmoded,  unusable  for  any  function. 

Egress  stairs  and  horizontal  exits  do  not  comply  with  current  building 
codes  and  must  be  replaced  and  relocated. 

Differential  settlement  of  the  building  has  resulted  in  up  to  eighteen 
inches  of  differences  in  settlement  across  certain  locations.  Also,  the 
building  has  limited  floor-to-floor  heights  of  10'-8"  which  further 
complicate  the  reuse  of  the  building. 

Existing  abandoned  below  grade  fuel  tanks  must  be  removed  along  with 
attendant  contaminated  soil,  requiring  sophisticated  and  expensive 
disposal. 

The  existing  roof  is  in  total  disrepair  and  has  allowed  water  infiltration  into 
the  structure  and  contributed  to  the  deterioration  of  the  masonry  facade. 
Indeed,  several  areas  of  masonry  have  recently  fallen  off  the  building. 

iii.         Conclusion 

Because  of  the  conditions  noted  above,  it  is  our  belief  that  the  Sears 
building  and  the  warehouse  additions  are  physically  deteriorated,  out  of 
repair,  and  in  need  of  major  maintenance  and  repair. 

The  Project  Area  will  be  Extremely  Expensive  to  Redevelop 

The  sheer  volume  and  design  of  the  existing  building,  covering  over  1.3  million 
square  feet,  (much  of  it  loading  dock  and  outmoded  warehouse  space), 
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necessitates  an  immediate  demolition  of  over  300,000  square  feet  of  structure  to 
allow  for  the  development  of  the  remaining  site.  As  noted  above,  all  of  the 
mechanical  systems,  the  egress  stairs,  and  major  portions  of  the  facade  are 
deteriorated.  They  all  must  be  replaced  or  rebuilt. 

The  balance  of  the  open  land  on  the  site  also  is  difficult  to  develop  due  to  the 
varying  ground  conditions  involving  land  fill  and  extremes  of  settlement.  These 
problems  have  already  caused  considerable  settlement  (up  to  eighteen  inches  in 
some  areas)  in  the  main  building,  which  must  be  corrected  before  reuse  can 
occur.  The  cost  of  foundations  for  new  buildings  and  the  problems  associated 
with  hazardous  waste  removal  make  The  Fenway  a  very  expensive  site  for 
development. 

In  sum,  the  buildings,  roofs  and  the  paved  areas  in  the  Project  Area  are  out  of 
repair,  physically  deteriorated,  and  in  need  of  major  maintenance  and  repair. 
Additionally,  the  disrepair  of  the  Project  and  the  difficulty  and  scale  of  the 
required  make  the  Project  extremely  expensive.   It  is  improbable  that  the 
ordinary  operations  of  private  enterprise  will  redevelop  the  Project  Area.   Indeed, 
two  other  projects  which  attempted  this  have  failed  to  be  realized.   For  these 
reasons,  it  is  our  opinion  that  the  Project  constitutes  a  decadent  area  as  defined 
under  Chapter  121 A  of  the  Massachusetts  General  Laws. 


Sincerely, 
ARROWSTREET  INC. 
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Robert  J.  Slattery,  AIA 
President  &  CEO 
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MEMORANDUM 


Mr.  George  Tremblay,  AIA 

Arrowstreet,  Inc. 

212  Elm  Street 

Somerville,  Massachusetts   02144 

Mr.  Joseph  Fallon  (NED) 
Mr.  Dieter  Risch,  P.E.  (Weidlinger) 
Mr.  Neil  McKenzie  (Beaver) 
Arthur  Towne  (Anderson-Nichols) 

Markus  Walbaum,  P.E.,  Richard  M.  Simon,  P.E. 
GZA  GeoEnvironmental,  Inc.  (GZA) 

July  26,  1994 

13469.2-CPC 


SUBJECT:     PRELIMINARY  GEOTECHNICAL  DESIGN 
PROPOSED  FENWAY  PLAZA 
BOSTON,  MASSACHUSETTS 


A  Subsidiary  of  GZA 
GeoEm  ironmenral 
Technologies,  Inc. 


In  partial  fulfillment  of  our  Work  Order  dated  January  24,  1994,  GZA  is  pleased  to 
submit  this  geotechnical  design  memorandum  for  the  proposed  Fenway  retail  structure 
in  the  Fenway  area  of  Boston,  Massachusetts.  This  memorandum  is  being  issued  to 
provide  preliminary  foundation  recommendations  for  the  several  building  areas  of  the 
project.  The  Geotechnical  Data  Report  is  forthcoming  and  the  Geotechnical 
Engineering  Report  will  be  prepared  once  the  conceptual  design  has  been  finalized. 

SUMMARY 

The  borings  performed  for  the  current  study  indicated  a  subsurface  profile  consistent 
with  what  was  observed  during  previous  explorations.  Approximately  4  to  18  feet  of 
miscellaneous  fill  overlies  0  to  14  feet  of  peat/organic  silt,  which  overlies  2  to  16  feet 
of  dense  gravelly  sand,  overlying  a  stiff  silty  clay  which  contains  fine  sand  and  silt 
lenses.  Based  on  our  studies,  the  suitable  bearing  strata  for  the  proposed  four-story 
building  at  the  site  are  the  silty  sand/sand-gravel  and  stiff  clay  layers. 
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Based  on  the  current  design,  the  existing  foundations  under  the  Sears  Building  (Project 
Sections  A,  B,  C,  and  D)  will  be  maintained  for  the  proposed  converted  parking 
structure.  The  foundations  under  Sections  E  and  F  of  the  existing  warehouse  will  be 
utilized  for  the  proposed  four-story  mall.  These  foundations  will  tie  into  proposed 
foundations  under  adjacent  Section  M,  Loading  Dock,  and  Foodmart.  Refer  to  the 
attached  Table  1  and  Figure  1. 

The  condition  and  type  of  foundation  under  existing  Section  M  are  currently  unknown, 
but  the  existing  foundation  is  scheduled  to  be  demolished  for  the  proposed  basement 
in  this  area.  The  proposed  basement  for  Section  M  will  have  a  finish  floor 
elevation  +  7  Boston  City  Base  (BCB)  and  will  tie  into  the  existing  abutting  warehouse 
foundations  (Sections  E  and  F).  Due  to  a  1-  to  12-foot-thick  layer  of  sand  underlying 
Sections  M,  M-West,  and  M-South,  the  recommended  foundation  type  is  pressure- 
injected  footings  (PIFs).  In  some  areas,  the  sand  layer  may  be  too  thin  to  support  the 
ordinary  PIF  base;  therefore,  provisions  for  belled  caissons  or  low  capacity  PIFs  should 
be  included  in  this  area. 

The  proposed  Loading  Dock  area  is  presently  covered  by  an  asphalt  parking  lot  near 
elevation  + 16  approximately.  The  proposed  basement  in  this  area  will  have  a  finish 
floor  elevation  +7  BCB,  and  the  top  of  the  underlying  sand  layer  ranges  from 
approximately  elevation  0  to  +5  BCB.  The  recommended  foundation  type  is  spread 
footings  and  a  slab-on-grade  placed  over  controlled,  compacted  fill  bearing  on  natural 
sand-gravel.   Overexcavation  of  fill  and  organics  will  be  necessary. 

PIFs  currently  underlie  a  portion  of  the  proposed  Foodmart  building  section,  which 
presently  has  a  floor  elevation  of  approximately  +  19.5  BCB.  A  basement  is  proposed 
for  this  area  with  a  finish  floor  elevation  of  +  7  BCB.  The  recommended  foundation 
for  the  Foodmart  section  involves  removing  the  existing  PIFs  at  the  base.  Some 
overexcavation  of  the  fill,  organics,  and  sand  may  be  necessary.  Spread  footings  and 
a  slab-on-grade  could  then  be  placed  over  controlled,  compacted  fill  bearing  on 
natural  sand-gravel.  Spread  footings  are  recommended  for  the  north  and  south 
Foodmart  sections  constructed  on  sand  and  gravel  or  compacted  fill. 

Recommended  net  allowable  bearing  pressures  for  footings  are  4  tons  per  square  foot 
(tsf)  for  foundations  bearing  on  medium  dense  to  dense  natural  sand,  sand-gravel,  or 
compacted  granular  fill.  For  foundations  on  stiff  clay,  we  recommend  an  allowable 
bearing  pressure  of  2  tsf. 

A  temporary  earth  support  system  will  be  required  during  foundation  construction  of 
the  Foodmart  and  M  Building  Sections.  Soldier  piles  and  lagging  and/or  steel 
sheeting  will  be  needed  along  Fullerton  Street  and  the  MBTA  Station,  while  a 
combination  of  sheeting  and  sloped  excavation  is  recommended  along  Brookline 
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Avenue  and  south  of  the  Foodmart  section  (see  Figure  1).  Depending  on  the  final 
elevation  of  the  bottom  of  the  excavation,  foundation  underpinning  may  be  required 
along  Sections  E,  F,  and  the  eastern  corner  of  the  Sears  Building.  Based  on  the 
elevation  of  the  groundwater  (generally  +3  to  +  7  BCB  based  on  groundwater 
monitoring  well  readings  in  October  1989  and  March  1994)  in  relation  to  the  basement 
excavation  elevations  ( +  3  BCB),  we  anticipate  that  the  Contractor  will  need  to  employ 
measures  to  reduce  drawdown  of  groundwater  outside  of  the  excavation.  We 
recommend  the  use  of  sheeting  with  tight  interlocks.  We  judge  that  dewatering  can 
be  controlled  by  the  contractor  with  sump  pumps. 

This  memorandum  is  subject  to  the  attached  Limitations. 

BACKGROUND  AND  SITE  DESCRIPTION 

The  approximately  12-acre  site  is  occupied  by  a  vacant  eight-story  Sears  Building  of 
masonry  construction  topped  by  a  five-story  tower.  A  three-story  masonry  warehouse 
addition,  comprised  of  Sections  E  and  F,  abuts  the  northern  and  western  portion  of 
the  Sears  Building.  A  two-story,  partially  open,  masonry  building  abuts  the  northeast 
corner  of  the  warehouse  addition  and  is  referred  to  as  Section  M.  Records  indicate 
that  Section  M  was  a  former  tire  and  auto  service  store  but  then  became  part  of  the 
warehouse.  The  structures  are  surrounded  by  paved  parking  areas  and  truck  loading 
docks. 

The  site  is  bordered  to  the  west  by  the  MBTA  Green  Line  tracks  and  Fenway  subway 
station,  to  the  north  by  Fullerton  Street,  to  the  east  by  Brookline  Avenue  and  to  the 
south  by  Park  Drive.  The  Muddy  River  passes  the  site  to  the  south  and  east  in 
underground  culverts.  Ground  surface  elevations  across  the  site  range  from 
approximately  elevation  + 15  feet  to  elevation  + 17  feet,  BCB  datum.  Refer  to 
Figure  1  for  a  schematic  of  existing  and  proposed  structures  and  the  site  layout. 

The  existing  Sears  Building  is  scheduled  to  be  converted  into  a  parking  structure 
utilizing  the  existing  foundations.  The  adjacent  warehouse  addition  will  be  partially 
demolished,  and  a  proposed  four-story  retail  structure  will  be  constructed  in  the 
location  shown  on  Figure  1.  The  foundation  system  for  the  proposed  retail  structure 
will  consist  of  a  combination  of  existing  and  new  foundations. 
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SUBSURFACE  EXPLORATION  PROGRAM  AND  LABORATORY  TESTING 

To  supplement  previously  collected  data,  GZA  recently  completed  a  subsurface 
exploration  program  consisting  of  eight  test  borings.  GZA  performed  geotechnical  and 
environmental  laboratory  testing  on  selected  soil  samples.  Details  on  the  borings  and 
laboratory  testing  results  will  be  included  in  the  subsequent  Data  Report. 

The  generalized  subsurface  profile  at  the  site  (based  on  the  current  borings  and 
previous  subsurface  information),  in  order  of  increasing  depth,  consists  of 
approximately  4  to  18  feet  of  miscellaneous  fill  overlying  an  intermittent  layer  of  soft 
to  medium  stiff  fibrous  peat/organic  silt,  which  varies  from  0  to  14  feet  thick.  Below 
the  fill  and/or  organics  is  a  layer  of  medium  dense  to  very  dense  gravelly  sand  and/or 
silty  sand  ranging  from  2  to  16  feet  thick.  Below  the  sand  lies  about  130  to  170  feet 
of  very  stiff  to  soft  silty  clay.  The  silty  clay  was  found  to  contain  intermittent  fine  sand 
layers  and  lenses,  especially  within  the  upper  5  to  10  feet. 

Groundwater  depths  ranged  from  approximately  9  to  12  feet  below  ground  surface, 
corresponding  to  approximate  elevations  +4  to  +7  feet  BCB.  Table  2  summarizes 
groundwater  levels  based  on  monitoring  well  measurements  in  October  1989  and 
March  1994;  locations  of  monitoring  wells  are  shown  on  Figure  2.  Groundwater  levels 
may  vary  from  the  recorded  values  due  to  seasonal  and  climatic  fluctuations,  as  well 
as  the  effects  of  construction.  Other  variation  in  groundwater  levels  across  the  site 
may  be  influenced  by  nearby  utilities  and  a  basement  sump  pump  in  the  Sears 
Building. 

GEOTECHNICAL  DESIGN  RECOMMENDATIONS 

There  are  five  foundation  areas  to  be  considered  in  the  design  of  the  proposed  mall 
foundation  system.  Each  area  can  be  further  subdivided  into  sections  as  shown  on 
Figure  1.  The  foundation  areas  include  the  Sears  Building  (Sections  A  through  D), 
Section  M  (including  West  and  South  sections),  Sections  E  and  F,  Loading  Dock,  and 
Foodmart  (including  North  and  South  sections).  Table  1  presents  details  on  existing 
and  proposed  foundation  information  for  each  of  the  building  sections  shown  on 
Figure  1.  Earth  support  issues  are  also  of  concern  during  construction  of  the  proposed 
foundations  for  Sections  M  and  Foodmart.  The  recommended  and  alternative 
foundation  solutions  for  each  of  the  areas  are  addressed  separately  in  the  following 
sections.  The  advantages  and  disadvantages  of  each  foundation  type  are  summarized 
in  the  Appendix. 
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Based  on  our  studies,  the  suitable  bearing  strata  for  the  proposed  three-story  buildings 
at  the  site  are  the  sand/sand-gravel  and  clay.  The  existing  fill  is  not  appropriate  due 
to  its  variable  composition  and  the  uncontrolled  nature  in  which  it  was  placed,  both 
of  which  could  lead  to  unexpected  and  excessive  structure  settlement.  The  organics 
stratum  is  not  suitable  due  to  its  high  compressibility  and  associated  settlement. 

Sears  Building  (Sections  A,  B,  C,  and  D) 

The  Sears  Building  is  scheduled  to  be  converted  into  an  eight-story  parking 
structure.  The  existing  foundations,  which  will  be  retained,  consist  of  spread  footings 
in  the  northern  and  western  portion  of  the  building,  and  caissons  near  the  southern 
part  of  the  building.  The  basement  floor  is  at  approximately  elevation  +7  BCB,  and 
abuts  the  foundation  for  adjacent  warehouse  Sections  E  and  F,  based  on  available 
plans. 

Sections  E  and  F 

These  sections  are  to  become  part  of  the  four-story  mall.  A  portion  of  the 
existing  superstructure  of  the  warehouse  is  scheduled  to  be  demolished.  A  1-foot-thick 
concrete  slab,  supported  by  caissons  in  the  eastern  portion  of  the  warehouse 
(Section  E),  and  a  4-foot-thick  concrete  mat  "floating"  on  the  clay  in  the  central 
portion  of  the  warehouse  (Section  F),  will  be  incorporated  into  the  proposed 
foundation  system  of  the  adjacent  building  sections.  The  basement  floor  elevation  is 
approximately  +  7  BCB. 

Section  M  (M,  M-West,  and  M-South) 

The  existing  floor  elevation  in  Section  M  ranges  from  approximately  + 16  to 
+  20  BCB;  there  is  no  basement.  The  foundation  type  is  currently  unknown  but  will 
be  demolished  for  the  proposed  basement  in  this  area.  The  proposed  foundation  will 
tie  into  the  existing  abutting  warehouse  (Sections  E  and  F)  foundations  and  have  a 
finish  floor  elevation  of  +7  BCB. 

Table  1  indicates  that  the  top  of  the  sand  stratum  underlying  this  area  ranges 
from  about  elevations  0  to  -2  BCB,  whereas  constructing  the  basement  would  require 
excavation  to  approximately  elevation  +5  BCB  (i.e.,  2  feet  below  finish  floor,  5  to 
7  feet  above  the  top  of  the  sand).  The  recommended  foundation  type  is  PIFs  with  a 
structural  slab  based  on  a  sand  thickness  of  approximately  1  to  6  feet.  The  sand  layer 
may  be  too  thin  to  support  the  PIF  base  in  parts  of  Section  M  where  the  sand  is  less 
than  2  feet  thick.  In  these  areas,  provisions  should  be  included  for  the  use  of  caissons 
as  well  as  PIFs  so  that  the  Contractor  has  the  option  to  use  either.    In  addition, 
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allowable  PIF  loads  should  be  limited  where  the  sand  is  thin  to  avoid  "punching"  the 
PIFs  through  the  sand  and  into  the  clay. 

An  alternative  to  PIFs  would  be  to  use  a  slab-on-grade  with  spread  footings 
founded  on  fill  over  the  sand  stratum.  This  will  require  about  5  to  7  feet  of 
overexcavation  and  replacement  of  existing  fill  and  organics.  We  recommend  that  the 
construction  manager  perform  a  cost  comparison  to  evaluate  which  option  is  more 
economical. 

Loading  Dock 

Currently,  the  area  along  Fullerton  Street  is  covered  by  an  asphalt  parking  lot. 
The  proposed  basement  finish  floor  elevation  is  +  7  BCB.  The  top  of  the  underlying 
sand  layer  ranges  from  approximately  elevation  0  to  +5  BCB.  An  appropriate 
foundation  system  following  overexcavation  of  fill  and  organics  would  be  spread 
footings  in  conjunction  with  slab-on-grade  bearing  on  structural  fill.  A  possible 
alternative  foundation  system  is  to  use  PIFs  with  a  structural  slab. 

Foodmart  (Foodmart,  Foodmart-North,  and  Foodmart-South) 

PIFs  currently  underlie  the  existing  "Foodmart"  building  section,  which  has  an 
existing  floor  elevation  of  approximately  + 19.5  BCB,  or  about  4  feet  above 
surrounding  grade.  A  basement  is  proposed  for  this  area  with  a  finish  floor  elevation 
of  +7  BCB. 

The  recommended  foundation  option  incorporates  removal  of  the  PIFs  and 
overexcavation  and  replacement  of  existing  fill  and  organics  with  controlled, 
compacted  fill.  The  existing  PIF  shafts  would  be  removed,  perhaps  leaving  the 
expanded  bases  ("bulbs")  in  the  ground.  Since  the  top  of  the  sand  ranges  from 
elevations  +3  to  +6  in  this  area,  the  basement  could  be  overexcavated  to  this 
elevation  to  allow  recompaction  of  the  disturbed  sand  above  the  PIF  bulbs  (we 
estimate  that  the  tops  of  the  PIF  bulbs  lie  at  about  elevation  0  to  +4,  assuming  that 
the  shaft  extends  about  2  feet  into  the  sand).  Additional  structural  fill  would  then  be 
placed  for  spread  footings  and  a  slab-on-grade. 

Based  on  similar  conditions  as  at  the  central  Foodmart  section,  the 
recommended  foundation  for  the  Foodmart-North  and  Foodmart-South  sections  is  a 
slab-on-grade  with  spread  footings.  Up  to  approximately  4  feet  of  existing  fill  will  have 
to  be  overexcavated  and  replaced  with  structural  fill  in  the  North  section.  Up  to  about 
6  feet  may  need  to  be  replaced  in  the  South  section.  The  alternative  to  this 
foundation  would  be  to  use  a  structural  slab  with  PIFs  instead  of  spread  footings. 
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The  foundation  option  chosen  will  depend  largely  on  economics;  hence  the 
alternative  foundation  schemes  and  their  costs  should  be  evaluated  by  the  construction 
manager  to  determine  which  is  most  practical. 

Allowable  Bearing  Pressure 

Based  on  our  review  of  the  boring  data,  laboratory  testing  data,  and  the 
Massachusetts  State  Building  Code  (Fifth  Edition),  we  recommend  the  following 
allowable  soil  bearing  pressures  for  the  proposed  foundations: 

Foundations  on  dense  to  very  dense  natural  sand  or  sand-gravel:  4  tsf 

Foundations  on  structural  fill  compacted  to  at  least  95  percent  of  the 
maximum  dry  density  as  determined  by  ASTM  D1557:   4  tsf 

Foundations  on  hard  to  stiff  clay:   2  tsf 

For  foundation  bearing  areas  having  a  least  lateral  dimension  smaller  than 
3  feet,  the  allowable  bearing  pressure  should  be  one-third  of  the  appropriate  above 
times  the  least  footing  dimension  in  feet. 

Temporary  Excavation  Support 

A  temporary  earth  support  system  will  be  required  during  basement/foundation 
construction.  The  general  location  and  extent  of  the  earth  support  system  is  shown  on 
Figure  1.  Soldier  piles  and  lagging  and/or  steel  sheeting  will  have  to  be  driven  along 
Fullerton  Street,  while  a  combination  of  sloped  excavation  and  sheeting  is 
recommended  along  Brookline  Avenue. 

Depending  on  the  final  elevation  of  the  bottom  of  the  excavation,  foundation 
underpinning  may  be  required  along  Sections  E,  F,  and  the  eastern  corner  of  the  Sears 
Building. 

Groundwater  Control 

Given  the  elevation  of  the  groundwater  in  relation  to  the  basement  excavation 
elevations,  we  anticipate  that  the  Contractor  will  need  to  employ  measures  to  reduce 
drawdown  of  groundwater  outside  of  the  excavation.  We  recommend  the  use  of 
sheeting  with  tight  interlocks  driven  at  least  5  feet  into  the  clay.  Groundwater  inflow 
should  be  controlled  by  the  Contractor  with  sump  pumps,  in  our  opinion. 
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RECOMMENDATION 

If  PIFs  are  chosen  as  the  foundation  for  the  Foodmart-South  section,  we  recommend 
that  due  to  the  inconclusiveness  of  the  sand  thickness  data  at  the 
Foodmart/Foodmart-South  interface  (see  Note  7  on  Table  1),  additional  borings  be 
performed  in  this  area  to  verify  the  sand  stratum  thickness.  This  should  be  done  prior 
to  final  design;  the  boring  could  be  one  of  those  slated  for  environmental 
characterization. 

We  trust  this  memorandum  meets  your  current  needs.  Should  you  have  any  questions, 
please  call  us. 

Very  truly  yours, 

GZA  GEOENVIRONMENTAL,  INC. 

Markus  Walbaum,  P.E. 
Project  Manager  / 

Richard  M.  Simon,  P.E. 
Senior  Principal 
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SUMMARY  OF  GROUNDWATER  ELEVATION  MEASUREMENTS 

Fenway  Plaza 


Observation' 
Well  No. 

Dates 
Measured 

Ground  Surface2 
Elevation  (ft) 

Water  Level3 
Elevation  (ft) 

B-3 

10-6-89 

10-27-89 

9-2-92 

3-25-94 

16.0 

3.7 
33 
4.5 
4.9 

B-6 

10-13-89 

10-27-89 

9-2-92 

3-25-94 

15.6 

32 
2.8 
43 
4.1 

B-8 

10-6-89 

10-27-89 
9-2-92 
3-25-94 

16.1 

6.4 
6.5 
5.6 
6.1 

B-9 

10-6-89 

10-27-89 
9-2-92 
3-25-94 

15.6 

3.2 
2.5 
4.4 
45 

B-10 

10-6-89 
10-27-89 

9-2-92 
3-25-94 

15.6 

4.6 
33 

4.7 
5.0 

B-12 

10-27-89 
9-2-92 

15.6 

3.1 

4.2 

B-13 

10-6-89 
10-27-89 
3-25-94 

15.0 

55 

3.4 

10.44 

B-14 

10-13-89 
10-27-89 

16.9 

4.0 
3.8 

GEM 

10-6-89 
10-27-89 

143 

5.4 
5.8 

GEI-2 

10-6-89 

10-27-89 

9-2-92 

3-25-94 

16.2 

3.7 
32 
42 
42 

GEI-3 

10-6-89 
10-27-89 

133 

6.8 

3.9                    I 

TABLE  2  (CONTD) 


!           Observation1 

1               Well  No. 

Dates 
Measured 

Ground  Surface2 
Elevation  (ft) 

Water  Level3 
Elevation  (ft) 

GEM 

10-6-89 

10-27-89 

9-2-92 

3-25-94 

15.2 

2.7 

2.7 
3.7 
934 

GEI-5 

10-6-89 

10-27-89 

9-2-92 

15.5 

33 
3.1 
5.1 

GZ-1 

3-25-94 

163 

5.7 

GZ-4 

3-25-94 

153 

5.4 

GZ-6 

3-25-94 

16.0 

5.1 

GZ-7 

3-25-94 

15.7 

4.2 

Notes: 
1. 


See  Figure  2  for  boring/observation  well  locations. 

Ground  surface  elevations  surveyed  by  Cullinan  Engineering,  Inc.  on  July  15,  1994.    Elevations  are 
rounded  to  the  nearest  0.1-foot.   Elevation  datum  is  referenced  to  Boston  City  Base  (BCD). 

Water  levels  measured  by  GZA  personnel  and  referenced  to  estimated  ground  surface  elevations  (see 
Note  2). 

Water  level  probably  unrealistic;  ice  observed  in  well  a  few  days  prior  to  measurement. 
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LIMITATIONS 

Explorations 

1.  The  analyses  and  recommendations  submitted  in  this  memorandum  are  based  in  part  upon  the 
data  obtained  from  subsurface  explorations.  The  nature  and  extent  of  variations  between  these 
explorations  may  not  become  evident  until  construction.  If  variations  then  appear  evident,  it  will 
be  necessary  to  reevaluate  the  recommendations  of  this  memorandum. 

2.  The  generalized  soil  profile  described  >n  fhe  text  is  intended  to  convey  trends  in  subsurface 
conditions.  The  boundaries  between  strata  are  approximate  and  idealized  and  have  been 
developed  by  interpretations  of  widely  spaced  explorations  and  samples;  actual  soil  transitions  are 
probably  more  erratic.   For  specific  information,  refer  to  the  boring  logs. 

3.  Water  level  readings  have  been  made  in  the  drill  holes  at  times  and  under  conditions  stated  on 
the  boring  logs.  These  data  have  been  reviewed  and  interpretations  have  been  made  in  the  text 
of  this  memorandum.  However,  it  must  be  noted  that  fluctuations  in  the  level  of  the  groundwater 
may  occur  due  to  variations  in  rainfall,  temperature,  and  other  factors  occurring  since  the  time 
measurements  were  made. 

Review 

4.  In  the  event  that  any  changes  in  the  nature,  design  or  location  of  the  proposed  building  are 
planned,  the  conclusions  and  recommendations  contained  in  this  memorandum  shall  not  be 
considered  valid  unless  the  changes  are  reviewed  and  conclusions  of  this  memorandum  modified 
or  verified  in  writing  by  GZA  GeoEnvironmental,  Inc  (GZA).  It  is  recommended  that  this  firm 
be  provided  the  opportunity  for  a  general  review  of  final  design  and  specifications  in  order  that 
earthwork  and  foundation  recommendations  may  be  properly  interpreted  and  implemented  in  the 
design  and  specifications. 

Construction 

5.  It  is  recommended  that  this  firm  be  retained  to  provide  soil  engineering  services  during 
construction  of  the  excavation  and  foundation  phases  of  the  work.  This  is  to  observe  compliance 
with  the  design  concepts,  specifications,  and  recommendations  and  to  allow  design  changes  in  the 
event  that  subsurface  conditions  differ  from  those  anticipated  prior  to  start  of  construction. 

Use  of  Memorandum 

6.  This  memorandum  has  been  prepared  for  the  exclusive  use  of  Arrowstreet,  Inc.  for  specific 
application  to  the  work  proposed  at  the  Fenway  Plaza  site  located  in  Boston,  Massachusetts,  in 
accordance  with  generally  accepted  soil  and  foundation  engineering  practices.  No  other  warranty, 
express  or  implied,  is  made. 

7.  This  design  memorandum  has  been  prepared  for  this  project  by  GZA.  This  memorandum  is  for 
design  purposes  only  and  is  not  sufficient  to  prepare  an  accurate  bid.  Contractors  wishing  a  copy 
of  the  memorandum  may  secure  it  with  the  understanding  that  its  scope  is  limited  to  design 
considerations  only. 


APPENDIX 

ADVANTAGES  AND  DISADVANTAGES  OF  FOUNDATION  TYPES 
CONSIDERED  FOR  THE  FENWAY  PLAZA  PROJECT 


Pressure  Injected  Footings  (PIFs) 


Advantages 


Disadvantages 


Estimated  less  expensive  than  driven  piles  and  caissons 

Can  vary  the  capacity  with  little  effort  depending  on  soil  conditions 

Do  not  require  deep  excavations  (i.e.,  limited  earth  support) 

A  type  of  displacement  pile,  hence  no  soil  disposal 

No  pile  load  test  required 


Requires  bearing  layer  (granular),  ideally  3  to  5  feet  thick  minimum 
Installation  costs  increase  significantly  with  depth  greater  than  30  feet 
Cost  per  column  increases  with  decreasing  sand  thickness 
Capacity  per  column  less  than  end-bearing  piles 
Ties  required  at  foundation  level 


Caissons  (Drilled  Piers) 


Advantages 


High  capacity  possible  without  pile  cap 

Do  not  require  deep  excavations  (i.e.,  minimal  earth  support) 

Do  not  require  lateral  ties  at  foundation  level 

No  load  test  required 


Disadvantages 


Estimated  more  expensive  than  PIFs 

Requires  stiff  clay  with  minimal  sand/silt  lenses  for  belled  shafts 
Premium  costs  for  soil  removal  may  be  high  if  contaminants  are  present 
Slightly  higher  settlements  than  with  PIFs  over  sand  layer 


End-Bearing  and  Friction  Piles 


Advantages 


Disadvantages 


Well  known  construction  method  (i.e.,  large  experience  base) 
Can  vary  capacity  with  little  effort 

Do  not  require  deep  excavations  (i.e.,  minimal  earth  support) 
Small  settlement  for  end  bearing  piles 


Pile  lengths  will  be  greater  than  80  feet  for  friction  piles  of  reasonable  capacity  -  likely 

uneconomical 

Settlement  with  friction  piles  will  be  greater  than  for  PIFs,  spread  footings,  and  caissons 

Pile  lengths  will  be  on  the  order  of  150  feet  for  end  bearing  piles  -  economical  only  for 

high  column  loads  (greater  than  400t?) 

Installation  costs  will  be  high  due  to  relatively  long  pile  lengths  (splice) 

Pile  load  test  required 


Mat  Foundation 


Advantages 


Disadvantages 


Economical  if  overexcavation  limited 

Can  be  placed  on  sand  and/or  clay 

Smaller  settlements  than  PIFs  and  caissons 

Incorporates  ground  floor  slab 

Accommodates  higher  column  loads  than  footings 

Can  resist  excess  hydrostatic  pressure 


Overexcavation  and  replacement  of  existing  soils  required 

Premium  costs  due  to  soil  removal  may  be  high  if  contaminated  soils  are  present 

May  require  more  expensive  (deeper)  earth  support  system 


Spread  Footings 
Advantages 


Disadvantages 


More  cost  effective  than  mat  if  column  loads  are  limited 
Relatively  fast  construction  time 
No  ties  required  at  foundation  level 


Smaller  settlements  than  PIFs  and  caissons 

Overexcavation  and  replacement  of  existing  soils  required 

Premium  costs  due  to  soil  removal  may  be  high  if  contaminated  soils  are  present 

Will  require  more  expensive  (deeper)  earth  support  system 

Limited  to  bearing  capacity  of  sand  or  stiff  clay 
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NOTES: 

1.  BASE   MAP   DEVELOPED   FROM   A  PLAN   PREPARED 
AND   PROVIDED   BY  A9ROWSTREET,   INC.   ENTITLED 
"GROUND  FLOOR  RETAIL  FIRST  LEVEL  GARAGE".  OF 
THE    FENWAY   PLAZA   SCHEMATIC    DESIGN    PACKAGE. 
DRAWING  No.   SDA2.2,   DATED  2/24/94.   ORIGINAL 
SCALE   1"=40\ 

2.  THE   LOCATIONS   OF  THE   PROPOSED   STRUCTURES 
WERE   APPROXIMATELY   LOCATED    FROM    A   PLAN 
PREPARED  AND   PROVIDED   BY  ARROWSTREET,   INC. 
ENTITLED  "BASEMENT  PARKING   LEVEL"   OF  THE 
FENWAY  PLAZA  SCHEMATIC   DESIGN   PACKAGE. 
DATED   4/19/94. 

3.  THE   LOCATIONS  OF  THE  EXPLORATIONS  OBSERVED 
BY  GZA  FOR  THIS  STUDY  WERE  APPROXIMATELY 
DETERMINED   BY  TAPE  MEASUREMENTS   FROM 
EXISTING  TOPOGRAPHIC   FEATURES.  THIS   DATA 
SHOULD   8E  CONSIDERED  ACCURATE  ONLY  TO  THE 
DEGREE   IMPLIED  BY  THE  METHOD   USED. 

4.  THE  LOCATIONS   OF  THE  PREVIOUS  BORINGS  WERE 
SCALED   FROM  A  PLAN   PREPARED   BY  GZA  ENTITLED 
"EXPLORATION   LOCATION   PLAN"   AS   PART  OF  THE 
GEOTECHNICAL  REPORT  FOR   OLMSTED   PLAZA, 
DATED    10/89,   ORIGINAL  SCALE   1"=32\ 


LEGEND: 


PROPOSED  FOUNDATIONS 


EXISTING  FOUNDATION 
TO  REMAIN 


PROPERTY   LINE 


PROPOSED   EARTH 
SUPPORT  SYSTEM 


LIMIT  OF  PROPOSED 
STRUCTURE 
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PROJECT    NO. 
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FIGURE   NO 


NOTES: 


BASE   MAP  DEVELOPED  FROM  A  PLAN   PREPARED 
AND    PROVIDED    BY  ARROWSTREET.    INC.    ENTITLED 
"GROUND   FLOOR   RETAIL  -1RST  LEVEL  GARAGE".   OF 
THE    FENWAY    PLAZA   SCHEMATIC    DESIGN    PACKAGE. 
DRAWING  No.   SDA2.2,   DATED   2/24/94.  ORIGINAL 
SCALE   1"=40'. 

THE  LOCATIONS  OF  THE  PROPOSED  STRUCTURES 
WERE  APPROXIMATELY  LOCATED  FROM  A  PLAN 
PREPARED  AND   PROVIDEC   BY  ARROWSTREET.   INC. 
ENTITLED  "BASEMENT  PARKING   LEVEL"   OF  THE 
FENWAY  PLAZA  SCHEMATIC   DESIGN   PACKAGE. 
DATED   4/19/94. 

THE  LOCATIONS  OF  THE  EXPLORATIONS  OBSERVED 
BY  GZA  FOR  THIS   STUDY  WERE  APPROXIMATELY 
DETERMINED   BY  TAPE  MEASUREMENTS  FROM 
EXISTING  TOPOGRAPHIC   FEATURES.  THIS   DATA 
SHOULD  BE  CONSIDERED  ACCURATE  ONLY  TO  THE 
DEGREE  IMPLIED   BY  THE  METHOD  USED. 

THE  LOCATIONS  OF  THE  PREVIOUS  BORINGS  WERE 
SCALED   FROM  A  PLAN   PREPARED  BY  GZA  ENTITLED 
"EXPLORATION    LOCATION    PLAN"    AS    PART   OF   THE 
GEOTECHNICAL  REPORT  FOR   OLMSTED   PLAZA, 
DATED    10/89.   ORIGINAL  SCALE   1"=32'. 


EXISTING   STRUCTURES 


PROPOSED   STRUCTURES 


—    APPROXIMATE    LOCATION    OF 

PROPERTY  LINE 

CURRENT  BORINGS   PERFORMED   BY  GZA  DRILLING, 
INC.   FROM   3/17/94-3/24/94.   OBSERVED   BY  CZA. 

INDICATES   OBSERVATION   WELL  INSTALLED 

PREVIOUS   BORINGS   PERFORMED   BY  GZA  DRILUNG. 
INC.  AND   ENVIRO-TECH   INC..   FROM   9/5/89   - 
9/27/89.   OBSERVED  BY  GZA. 

PREVIOUS   BORINGS  PERFORMED   BY  ENVIRONMENTAL 
DRILLING,   BETWEEN   DEC.   22,    1988  AND  JAN.   6, 
1988.   NOT  OBSERVED  BY  GZA. 


TUG   OMNMC  M*S   BEEN  MOW  IN  OlcmONC   rOAMW      OJCNT 
u*.   01   PWWOCO  COWE3   *   ONNNNGS   *ND   SPtCffCATOMS  ON 
UWWP1C   KB*  r»   US/MEN   i*D«*»It>.  **E)   USE   FON  SPtCNX 
*mjC*TON   FO   IMS   PNOJCCT.     Out    FO   <W   WtHWl   FH»T  IME 
mn>fjic  mfcnwton  U*Y  N  uxns  UMHTENTKMNIT  ON 

OTMOWSt  CI*  ftfOOMWMIOflAL  NC  fCZ*")  *»»  «MC« 

wi  r,c*>™>.  of  mt  oocoteo-i  *m<c*a»p  ON  IMC  MN3HCT1C 

*W.      FWWFEO   «PN£StNTMlXS  Of   TNI  ORMMHGS  AND 

9<CCtX*TOMS  SHNJ.  BE   IW  ONW  «CC«D   COPIES  OF   OW5  NONK 

PNOOUCT 

'ANY  USE   or  IWS  OCCUnEnT  PNOOUOED  FNOti   MNONFTIC   tfw 

■ffmxo  ,en»»jvn  o*  *o*^*no«  sr  oz*  fob  TM  specific  ua 

NOTICED    Nil    ■    0<    PEClPENTS    SOLE    NE5PON5NXJTF    WO    NOUOUT 
PJS*    ON    UWSUF.    -O    OZ*   GEOCHNPONNEHTM.    INC..       BF   iCCfPNNC 
rHS    OOCUMCNT    N   UM>COC    i*I*»   FTJON*F.    CLEJO    N3PECS   TQ 
[NOUNE.   *N0   *:•$    KNPMEESS    OZ*    CEOOPNPONNENTIN.    INC 


u 


£>- 

Q3CD 

rr  ^ 

3l*Ju 

tOl*j 
Ot/1  > 

cc  uj  Lj 

Q.QQ: 


•s 


s 


o 

00 


< 

o 

CO 


o 

21 


CO  < 

?i 

UJ 

I- 
o 

LU 


< 
a: 
o 

_l 

Q. 
UJ 


< 

_J 

Q_ 

z 
g 

I- 
< 
o 
o 


PROJECT  NO. 


I3A69.2 


FIGURE    NO 


Aerial  View  from  the  South 


NEW  ENGLAND 
DEVELOPMENT 


One  Wells  Avenue 
Newton,  MA  02159 


THE   FENWAY 

A  PROJECT  OF  NEW  ENGLAND  DEVELOPMENT 
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Aerial  View  From  the  North 
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Aerial  View  From  the  West 
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DEVELOPMENT 


One  Wells  Avenue 
.Newton,  MA  02159 
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1 .  Collapsed  Masonary  column  cover. 


2.  Collapsed  Masonary  column  cover. 


3.  Deteriorating  Limestone. 


4.  Deteriorating  lintels. 


SEARS  BUILDING  EXISTING  CONDITIONS 
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5.  Mismatched  and  discoloured  masonary. 


6.  Deteriorating  lintels. 


7.  Deteriorated  flashing  at  roof. 


SEARS  BUILDING  EXISTING  CONDITIONS 
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APPENDIX  "D" 


OWNERS  OF  LAND  WHICH  ABUTS  LAND 

ABUTTING  THE  PROJECT  AREA  WITHIN 

300  FEET  OF  THE  PROJECT  AREA 


448  Park  Drive 

UnitK 

Ward  21,  Parcel  123-2 

Owner:  Simintaj  Bakhtiar,  Tr 

448  Park  Drive,  Unit  K 

Boston,  MA  02215 

448  Park  Drive 
Unit  2 

Ward  21,  Parcel  123-8 
Owner:  Jane  Kollmer 
Greenwich  Road 
Bedford,  NY  10506 

448  Park  Drive 

Unit  3 

Ward  21,  Parcel  123-10 

Owner:  Hussein  Hodjat,  et  al. 

81  Moss  Hill  Road 

Jamaica  Plain,  MA  02130 

448  Park  Drive 

Unit  5 

Ward  21,  Parcel  123-14 

Owner:  Andrew  Ansaldi,  Jr. 

186Bidwell 

Manchester,  CT  06040 

448  Park  Drive 

Unit  7 

Ward  21,  Parcel  123-18 

Owner:  Parivashe  Niamir,  Tr. 

81  Moss  Hill  Road 

Jamaica  Plain,  MA  02130 
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448  Park  Drive 

Unit  8 

Ward  21,  Parcel  123-20 

Owner:  Roland  H.  LaMarre 

63  Cathy  Drive 

Southington,  CT  06489 


448  Park  Drive 

Unit  9 

Ward  21,  Parcel  123-22 

Owner:  Christine  Cavalier 

448  Park  Drive,  #9 

Boston,  MA  02215 

448  Park  Drive 

Unit  10 

Ward  21,  Parcel  123-24 

Owner:  David  C.  Meltzer,  et  al. 

8608  Sandberry  Boulevard 

Orlando,  FL  32819 

448  Park  Drive 
Unit  1 1 

Ward  21,  Parcel  123-26 
Owner:  Mark  E.  Alpert 
448  Park  Drive,  #11 
Boston,  MA  02215 

448  Park  Drive 

Unit  12- A 

Ward  21,  Parcel  123-30 

Owner:  Pamela  W.  English 

448  Park  Drive,  #12A 

Boston,  MA  02215 

448  Park  Drive 

Unit  14 

Ward  21,  Parcel  123-32 

Owner:  Dara  Darai 

c/o  Park  Niamir 

81  Moss  Hill  Road 

Jamaica  Plain,  MA  02130 

448  Park  Drive 

Unit  18 

Ward  21,  Parcel  123-40 
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Owner:  Stephen  N.  Gibbs 
1 1 1  Perkins  St.  #272 
Boston,  MA  02130 


448  Park  Drive 

Unit  20 

Ward  221„  Parcel  123-44 

Owner:  Stanley  Polansky 

990  Deer  Park  Avenue 

Box  2596 

No.  Babylon,  NY  11703 

447  Park  Drive 

unitB 

Ward  21,  Parcel  124-2 

Owner:  Richard  F.  Torre 

6  Lansbury  Lane 

Andover,  MA  01810 

447  Park  Drive 

UnitG-1  andG-2 

Ward  21,  Parcel  124  and  124-6 

Owner:  Mark  S.  Resnick 

165  Naples  Road 

Brookline,  MA  02146 

447  Park  Drive 

Unit  1-A 

Ward  21,  Parcel  124-8 

Owner:  Progressive  Consumers 

366  Cross  Street 

Maiden,  MA  02148 

447  Park  Drive 

Unit  1-B 

Ward  21,  Parcel  124-10 

Owner:  Steven  J.  DeRosa 

92  High  Street,  #2 

Medford,  MA  02155 

447  Park  Drive 
Unit  1-D 

Ward  21,  Parcel  124-14 
Owner:  Ruth  E.  Ricker 
447  Park  Drive,  # ID 
Boston,  MA  021 15 

D-3 

GS1-2855-5 


447  Park  Drive 
Unit  2-A 

Ward  21,  Parcel  124-16 
Owner:  Alan  Goldman 
P.O.  Box  81 1655 
Boca  Raton,  FL  33481 

447  Park  Drive 

Unit  2-C 

Ward  21,  Parcel  124-20 

Owner:  Peter  G.  Warren,  Tr. 

P.O.  Box  368 

Harvard,  MA  01451 

447  Park  Drive 

Unit  2-D 

Ward  21,  Parcel  124-22 

Owner:  Robert  B  .Pipich 

1808  Shirley  Road 

Shirley,  MA  01464 

447  Park  Drive 

Unit  3-A 

Ward  21,  Parcel  124-24 

Owner:  Richard  F.  Torre 

6  Lansbury  Lane 

Andover,  MA  01810 

447  Park  Drive 

Unit  3-B 

Ward  21,  Parcel  124-26 

Owner:  William  A.  Eudailey 

100  Sunset  Rock  Road 

Andover,  MA  01810 

447  Park  Drive 

Unit  3-C 

Ward  21,  Parcel  124-28 

Owner:  Jennifer  A.  Benassi 

447  Park  Drive,  #3C 

Boston,  MA  021 15 
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25  Aberdeen  Street 

Ward  21,  Parcel  147  and  148 

Owner:  James  K.  Walsh,  Trustee 

25  Aberdeen  St. 

Boston,  MA  02215 

27  Aberdeen  Street 
Ward  21,  Parcel  148 
Owner:  James  K.  Walsh 

27  Aberdeen  Street 
Boston,  MA  02215 

28  Aberdeen  St. 
Ward  21,  Parcel  149 

Owner  Charles  Blauer,  Trustee 
28  Aberdeen  St. 
Boston,  MA  02215 

23  Miner  Street 

Ward  21,  Parcel  166 

Owner:  Harvard  Community  Health  Plan 

c/o  Lyn  Picaro 

20  Overland  Road 

Boston,  MA  02215 

1 6  Miner  Street 

Ward  21,  Parcel  167 

Owner:  Samuel  Feldman,  Trustee 

1 6  Miner  Street 

Boston,  MA  02215 

1 1  Munson  Street 

Ward  21,  Parcel  171 

Owner:  Children's  Medical  Group  Corp. 

c/o  Colleen  O'Loughlin 

1295  Boylston  St.  #300 

Boston,  MA  02215 

Munson/Maitland  Streets 
Ward  21,  Parcel  172  and  172-1 
Owner:  Childrens  Medical  Center  Corp 
c/o  Colleen  O'Loughlin 
1295  Boylston  St.  #300 
Boston,  MA  02215 

142-146  St.  Mary's  Street 
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Ward  21,  Parcel  115 
Owner:  Alvin  Allen 
c/o  Allen  Associates 
15  Broad  Street 
Boston,  MA  021 10 


Peterborough  Street 
Ward  21,  Parcel  45 
Owner:  Star  Market  Co. 
625  Mt.  Auburn 
Cambridge,  MA  02138 

1358-1380  Boylston  Street 

Ward  21,  Parcel  47 

Owner:  Star  Properties  Of  Cambridge  Inc. 

c/o  Star  Market  Co. 

625  Mt.  Auburn 

Cambridge,  MA  02138 

1369  Boylston  St. 

Ward  21,  Parcel  51 

Owner:  Harvard  Community  Health  Plan 

10  Brookline  Place  West 

Brookline,  MA  02146 

Kilmarnock  Street 

Ward  21,  Parcel  62 

Owner:  Charles  Krattenmaker  Jr. 

140  Brookline  Avenue 

Boston,  MA  02215 
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APPENDIX  E 


OTHER  PARTIES  WHO  WILL  RECEIVE  NOTICE 


ORGANIZATION 

Boston-Fenway 
Program,  Inc. 


KAFNI-Kenmore 
Audubon  Fenway 
Neighborhood 
Initiative 


CONTACT  NAME  &  ADDRESS 

James  Lydon 
Executive  Director 
Boston  Fenway  Program,  Inc. 
236  Huntington  Avenue 
Boston,  MA  02115 

Maura  Zlody 
KAFNI 
P.O.  Box  127 
Astor  Station, 
Boston,  MA  02123 


TELEPHONE  # 
445-0040 


635-4258 


MASCO 


Massachusetts 

Historical 

Commission 


Audubon  Circle 

Neighborhood 

Association 


Boston  Preservation 
Alliance 


Fenway  Community 
Business  Association 


Mr.  Richard  M.  Shea,  Jr.  732-23 1 0 

Vice  President 

Area  Planning  &  Devel. 

Medical  Area  Serv.  Corp. 

333  Longwood  Avenue 

Boston,  MA  02115 

Allen  Johnson  727-8470 

Preservation  Planner 
Mass.  Historical  Comm. 
80  Boylston  Street 
Boston,  MA  02116 

Darryl  Gately  437-6233 

Audubon  Circle  Neighborhood 

Association 

25  Aberdeen  Street 

Boston,  MA  02215 

Susan  Park  367-2458 

45  School  Street 
Boston,  MA  02115 

Marty  Thornton  42 1  -0 1 04 

100  Peterborough  St. 

Boston,  MA  02215 
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Fenway  Community 
Development  Corp. 


Barbara  Burnham 
75  Hemenway  St. 
Boston,  MA  02115 


267-4637 


Fenway  Civic  Assoc. 


Susan  Strelec 

111  Queensberry  Street 

Boston,  AM  02215 


266-9638 


Kenmore  AssocJSiiuu 

Pam  Beale 

P.O.  Box  644 

Kenmore  Station,  MA  02215 

262-3749 

Society  for  the 
Preservation  of 
Audubon  Circle 

Fredericka  Veikley 
231  Park  Drive,  #31 
Boston,  MA  02215 

73Jr2651 

The  Carpenters  Union 

Local  #33 

10  Dry  Dock  Ave. 

Boston,  MA 

350-0014 

The  Boston  Building 
Trades 

12A  Everdean  St. 
Boston,  MA  02122 

Fenway  Community 
Health  Center 

Harry  Collings 
7  Haviland  St. 
Boston,  MA  02115 

267-0900 
X206 

Conservation  Law 
Foundation 

62  Summer  Street 
Boston,  MA  021 10 

350-0990 

Massachusetts  Turnpike 
Authority 

10  Park  Plaza 
Boston,  MA  021 16 

248"-2800 
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APPENDIX  F-4 
PROPOSED  PEDESTRIAN 
CIRCULATION 


APPENDIX    G-l 


TRAFFIC  MITIGATION  MEASURES 


3. 
4. 

5. 


Park  Drive  @  Beacon 
Street 

Huntington 
Avenue/Louis 
Prang/Ruggles  Street 


Reconstruct  intersection  with  left-turn  lanes;  signal 
upgrade/retiming 

Restripe  to  provide  a  two-lane  approach  along  Louis 
Prang  Street. 


Park  Drive  @  Fenway     Signal  retiming. 

Interconnect  signal  to  Huntington  Avenue  signal. 


Fenway/Evans 
Way /Louis  Prang 
Riverway/Fenway 


Signalize  —  Interconnect  with  adjacent  intersection 
signals  at  Brookline  Avenue/Fenway  and  Park 
Drive/Riverway. 


6.  Park  Drive  @  Fenway     Installation  of  pedestrian  signal  to  enhance 

crossings. 

7.  Fenway  @  Brookline      Signal  retiming  to  enhance  pedestrian  crossing. 
Avenue 

8.  Carlton  St.  @  Signal  retiming. 
Mountfort  Street 

9.  Commonwealth  Signal  retiming. 
Avenue  @  Carlton 

Street 


G-l 


10.     Brookline  Avenue  @ 
Fullerton  Street 


Widening  of  Fullerton  Street  to  provide  a  two-lane 
approach  to  and  a  one  lane  departure  from  Brookline 
Avenue,  revision  of  cross-section  of  Brookline  Avenue 
to  provide  a  left-turn  storage  lane  for  left  turns  onto 
Fullerton  Street,  requiring  the  elimination  of  certain 
metered  parking  spaces  on  Brookline  Avenue,  provision 
of  a  crosswalk  across  Fullerton  Street  and  improvements 
of  pedestrian  crossings  and  routings  in  the  vicinity  of  the 
intersection. 


1 1 ,     Park  Drive  @.Brookline 
Avenue/Boylston  Street 


Addition  of  a  third  lane  on  the  southbound  approach  of 
Brookline  Avenue  and  construction  of  a  channelization 
island. 


12.     Park  Drive  @  Site 


Refurbishing  of  intersection,  addition  of  a  second  lane 
from  the  site  and  provision  of  new  signal  heads  with 
appropriate  modifications  to  accommodate  pedestrians 
and  the  interconnection  of  the  signal  with  adjacent 
signals  at  Park  Drive/Riverway  and  Brookline 
Avenue/Boylston  Street/Park  Drive 
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between 

THE  CITY  OF  BOSTON  TRANSPORTATION  DEPARTMENT 

and 

FENWAY  RETAIL  LIMITED  PARTNERSHIP 

This  Agreement  is  entered  into  this day  of ,  1995,  by  and  between  the  CITY  OF 

BOSTON  TRANSPORTATION  DEPARTMENT  (hereinafter  referred  to  as  "BTD")  and  FENWAY 
RETAIL  LIMITED  PARTNERSHIP,  a  Delaware  limited  partnership  with  an  address  c/o  New  England 
Development,  one  Wells  Avenue,  Newton,  Massachusetts  02159  (hereinafter  referred  to  as  "Developer"). 

Witnesseth  that: 

WHEREAS,  Developer  proposes  to  construct  a  development  of  up  to  560,000  square  feet  of  gross 
leasable  area  of  retail  and  related  space  on  the  site  of  the  former  Sears  Catalogue  Distribution  Center  in 
the  Fenway;  and 

WHEREAS,  an  Access  Plan  has  been  submitted  on  behalf  of  CRKF  Realty  Trust,  an  affiliate  of 
the  Developer  as  part  of  the  document  entitled  Final  Supplemental  Project  Impact  Report  dated  August  3 1 , 
1994  and  submitted  to  the  Boston  Redevelopment  Authority,  which  documents  traffic  and  parking  impacts 

n  Access  Plan  is  incorporated  hereinjjy  reference;  and 


of  the  Project,  which  Transportatic 

WHEREAS,  Developer  a  •inpnwiw^p«gpr>tpnfial  trancpqrtsrinn    npacts  from  the  construction  and 
operation  of  the  Project  and  that  si  el  irnlaJlsjJan  reYnitilajpa  ftirfcufh    construction  management  plan 
and  a  permanent  access  plan;  and     I    J  J_  VX    A.  J—        JL 


WHEREAS,  the  BTD  and"Trira?vEToTTSrn53r?TWTHrTgTfreTr2rTk  and  parking  impacts  from  the 
construction  and  operation  of  the  Project; 

NOW,  THEREFORE,  in  consideration  of  the  mutual  promises  herein  contained,  the  sufficiency  of 
which  is  hereby  acknowledged,  the  parties  do  hereto  mutually  agree  as  follows. 

Section  1.    Definitions 

(A.)        "Access  Plan"  shall  mean  the  Transportation  Impact  Study  for  the  Project  prepared  for 
the  Developer  by  Abend  Associates,  Inc.,  and  submitted  as  part  of  the  Final  Supplemental  Impact  Report 
dated  August  31,  1994  (the  "FSPIR"),  as  such  Plan  may  from  time  to  time  be  amended,  which  is 
incorporated  herein  by  reference. 

(B.)        "Agreement"  shall  mean  this  Transportation  Access  Plan  Agreement. 

(C.)        "BTD"  shall  mean  the  Boston  Transportation  Department  of  the  City  of  Boston  with 
offices  at  One  City  Hall  Plaza,  Boston,  Massachusetts  02201,  its  successors  and  assigns. 

(D.)        "Certificate  of  Occupancy"  shall  mean  a  certificate  of  occupancy  issued  by  the  City  of 
Boston  Inspectional  Services  Department  for  the  Project. 

(E.)        "Developer"  shall  mean  ,  FENWAY  RETAIL  LIMITED  PARTNERSHIP,  a  Delaware 
limited  partnership  with  an  address  c/o  New  England  Development,  one  Wells  Avenue,  Newton, 
Massachusetts  02159,  its  successors  and  assigns. 

(F.)         "Effective  Date"  shall  mean  the  date  of  issuance  of  the  initial  Certificate  of  Occupancy 
for  the  retail  portion  of  the  Project. 

(G.)        "Project"  shall  mean  a  development  of  up  to  560,000  square  feet  of  gross  leasable  area  of 
retail  and  related  space  on  the  site  of  the  former  Sears  Catalogue  Distribution  Center  in  the  Fenway,  the 


conversion  of  the  main  building  on  the  site  into  a  parking  structure  (the  "Parking  Structure")  and 
attendant  improvements  on  the  site,  all  as  described  in  the  FSPIR. 

(H.)        "Site"  shall  mean  the  approximately  8.8  acre  parcel  of  land  bounded  by  Park  Drive, 
Brookline  Avenue,  Fullerton  Street,  and  an  MBTA  right-of-way,  as  more  fully  set  forth  in  Exhibit  B  to 
this  Agreement. 

(I.)         'Traffic  Mitigation  Measures"  shall  mean  those  traffic  and  parking  mitigation  measures 
set  forth  by  the  Developer  in  the  FSPIR,  as  the  same  may  have  been  amended  or  revised  in  that  certain 
Draft  Environmental  Impact  Report  dated  November  30,  1994  for  the  Project,  which  measures  are 
identified  in  Exhibit  A  to  this  Agreement.  Exhibit  A  is  incorporated  herein  by  reference. 

Section  2,    Transportation  Coordinator 

Developer  shall  designate  a  full-time,  on-site  management  employee  as  Transportation 
Coordinator  who  shall  cooperate  with  the  BTD  in  the  execution  and  monitoring  of  the  obligations  set 
forth  in  this  Agreement. 

Section  3.    Traffic  Mitigation 

(A.)        In  order  to  mitigate  the  traffic  impacts  of  the  Project,  Developer  agrees  to  perform  the 
Traffic  Mitigation  Measures,  subject  to  the  provisions  of  this  Section  3.  Developer  agrees  to  use  its  good 
faith  efforts  to  complete  the  Traffic  Mitigation  Measures  prior  to  issuance  of  an  occupancy  permit  for  the 
Project  by  the  Cityof  Boston  Inspectional  Services  Department;  provided,  however,  that  all  such  measures 
shall  be  completed  within  one(l)  year  of  the  issuance  of  said  occupancy  permit.  The  Developer  shall 
provide  the  BTD  a  written  update  every  three  (3)  months  on  its  progress  in  completing  such  measures, 
and  it  shall  complete  such  Traffic  Mitigation  Measures  pursuant  to  the  following  schedule:  Traffic 
Mitigation  Measures  numbered  2,  3,  and  5  through  12  may  be  commenced  immediately  upon  execution  of 
this  Agreement;  Traffic  Mitigation  Measures  numbered  1  and  4  shall  be  commenced  only  upon  written 
notice  from  the  BTD,  which  notice  shall  be  provided  within  sixty  (60)  days  of  the  date  of  the  execution  of 
this  Agreement.  Said  notice  may  provide  that  substitute  traffic  mitigation  measures,  determined  by  BTD 
to  be  more  efficient  and  cost-effective,  be  performed  in  place  of  the  measures  currently  identified  in 
measures  numbered  1  and  4. 

(B)  It  is  acknowledged  that  certain  of  the  roadways  and  intersections  that  are  the  subject  of  the 
Traffic  Mitigation  Measures  are  within  the  jurisdiction  of  the  City  of  Boston,  acting  through  the  City  of 
Boston's  Public  Improvements  Commission  ("City  Roadways"),  and  that  the  balance  of  such  roadways 
and  intersections  are  within  the  jurisdiction  of  the  Metropolitan  District  Commission  ("MDC  Roadways"). 
BTD  agrees  to  cooperate  with  Developer  in  the  attempt  to  secure  the  necessary  permits  and  approvals 
from  MDC  for  such  Traffic  Mitigation  Measures. 

(C)  The  parties  acknowledge  that,  based  on  preliminary  estimates,  Developer  has  budgeted  a 
total  of  $350,000  to  design  and  construct  the  Traffic  Mitigation  Measures  numbered  1-9  on  Exhibit  A 
hereto.  A  copy  of  this  preliminary  estimate,  by  measure,  is  set  forth  in  Exhibit  F.  Developer  agrees  to 
fully  complete  the  specific  Traffic  Mitigation  Measures  numbered  1  through  9  in  Exhibit  A  even  where 
the  total  cost  exceeds  the  estimate,  subject  to  the  provisions  of  Section  3(D)  below.  If  Developer  expends 
less  than  the  $350,000  on  such  Traffic  Mitigation  Measures,  then  Developer  shall,  within  sixty  (60)  days 
of  the  completion  of  such  measures,  pay  to  BTD  an  amount  which  shall  be  the  difference  between 
$350,000  and  the  amount  actually  expended  by  the  Developer  on  such  measures.  BTD  agrees  to  use  the 
Differential  to  fund  a  traffic  study  and  /or  further  traffic  mitigation  measures  in  the  vicinity  of  the  Site. 

(D)  In  the  event  that  the  BTD  notifies  the  Developer,  as  provided  above  in  3(A),  that  substitute 
traffic  mitigation  measures  be  performed  in  place  of  the  measures  currently  identified  in  measures 
numbered  1  and/or  4  in  Exhibit  A,  then  the  Developer  shall  only  be  obligated  to  expend  the  total  amount 
listed  in  Exhibit  B  for  measures  1  and/or  4  to  complete  such  substituted  measures. 

(E)  Developer's  obligation  to  perform  the  Traffic  Mitigation  Measures  shall  be  conditioned  on 
the  receipt  of  all  necessary  permits  and  approvals  for  such  Traffic  Mitigation  Measures.  In  no  event  shall 
Developer  be  obligated  to  perform  any  of  the  traffic  Mitigation  Measures  if  any  such  measure  cannot  be 
performed  by  reason  of  the  failure  of  any  government  agency  or  authority  to  issue  all  necessary  permits 
and  approvals.  If  the  Developer  determines  that  it  is  unable  to  complete  all  or  part  of  any  or  the  Traffic 
Mitigation  Measures  in  accordance  with  the  schedule  set  forth  in  3(A),  for  any  reason,  including,  without 


limitation,  inability  to  obtain  all  permits  and  approvals  needed,  it  shall  notify  the  BTD  and  request  an 
adjustment  in  the  schedule.  The  BTD  shall  not  unreasonably  withhold  approval  of  an  adjustment  in  the 
schedule  provided  that  in  the  event  that  the  BTD  reasonably  determines  that  all  or  part  of  the  Traffic 
Mitigation  Measures  cannot  be  fully  completed,  for  whatever  reason,  the  Developer  shall  pay  to  the  BTD 
an  amount  equal  to  the  amounts  listed  in  Exhibit  B  for  any  such  measure;  and  provided  further  that  this 
payment  shall  be  on  a  pro-rata  basis  where  a  portion  of  the  measure  has  been  completed.  The  BTD  agrees 
that  any  payments  made  to  it  under  this  Subsection  (E)  shall  be  used  by  the  BTD  to  fund  traffic  mitigation 
measures  at  the  location  at  which  the  Traffic  Mitigation  Measures  cannot  be  fully  completed. 

(F)  All  payments  to  the  BTD  pursuant  to  this  Section  3  are  subject  to  approval  by  the  Boston 
City  Council  and  the  Mayor  of  the  City  of  Boston. 

Section  4.    Parking 

(A.)  The  project  will  contain  no  more  than  1966  parking  spaces,  of  which  approximately  1946 
will  be  located  in  the  Parking  Structure  and  approximately  20  will  be  located  at  surface  in  the  area  in  front 
of  the  Parking  Structure  on  the  Park  Drive  side. 

(B.)  All  parking  spaces  will  be  dedicated  to  the  use  of  employees  and  patrons  at  the  Project. 
Parking  by  commuters  employed  at  other  locations  off-Site  will  not  be  permitted.  In  order  to  enforce  this 
provision,  the  Developer  shall  implement  a  rate  structure  for  the  Parking  Structure  so  as  to  encourage 
their  use  for  retail  purposes  and  discourage  their  use  for  non-retail  purposes.  Fees  charged  will  be 
structured  so  as  to  provide  low-cost  parking  for  up  to  three  hours  with  validated  parking  tickets.  A 
separate  rate  structure  will  be  established  for  persons  with  unvalidated  parking  tickets,  as  follows.  For  the 
first  ninety  (90)  minutes  of  parking,  persons  with  unvalidated  parking  tickets  shall  be  charged  at  a  rate 
that  shall  be  equal  to  or  greater  than  the  rate  (if  any)  charged  to  customers  with  validated  parking  tickets, 
but  for  the  balance  of  the  second  hour  and  the  third  hour,  persons  with  unvalidated  parking  tickets  shall 
be  charged  significantly  higher,  above-market  rates.  All  parking  for  durations  of  greater  than  three  (3) 
hours  shall  be  priced  at  significantly  above-market  rates.  Initial  rates  shall  be  submitted  to  BTD  for 
approval,  which  approval  shall  not  be  unreasonably  withheld  or  delayed,  and  parking  rates  shall  not  be 
changed  without  prior  notice  to  BTD.  The  rate  structures  for  both  validated  and  unvalidated  parking  shall 
be  clearly  posted  at  the  entrance  to  the  garage. 

(C.)  Parking  for  employees  of  the  Project  shall  be  restricted  to  the  top  two  (2)  levels  of  the 
Parking  Structure.  Such  parking  will  be  made  available  to  employees  at  market  rates  (as  determined  by 
the  Developer  based  on  data  collected  pursuant  to  Section  10  hereof).  Automobiles  parked  in  the  Parking 
Structure  by  employees  of  the  Project  shall  be  identified  by  stickers  or  other  means  of  identification. 
Developer  will  provide  parking  rates  at  discounts  for  vanpools  and  carpools  of  three  (3)  or  more  persons.. 
Section  5.    Transit 
With  the  cooperation  of  BTD,  Developer  agrees  to  do  the  following. 

(A.)  Developer  will  perform  various  improvements  on-Site  to  enhance  the  condition  of  transit 
facilities  serving  the  Project,  including: 

(i.)    Fenway  MBTA  Green  line  station.    Developer  shall: 
(a.)  install  lighting  in  the  vicinity  of  station; 

(b.)  provide  improved  pedestrian  connections  between  station  and  Project  access  points 
as  shown  on  the  schematic  diagram  attached  as  Exhibit  E; 

(c.)  install  a  kiosk  for  posting  schedules  and  other  announcements; 
(d.)  improve  existing  stairway  and  sidewalk  connecting  Park  Drive  and  station. 
Design  of  said  improvements  will  be  subject  to  the  approval  of  the  Boston  Redevelopment 
Authority  and,  to  the  extent  required,  of  the  MBTA. 
(ii.)    Bus  stops.    Subject  to  the  approval  of  the  MBTA,  Developer  shall: 

(a.)  install  a  bus  stop  shelter  at  the  existing  bus  stop  along  Park  drive;  connect  said  bus 
stop  to  the  Fenway  MBTA  Green  line  station; 

(b.)  install  a  bus  stop  shelter  at  a  new  bus  stop  in  the  vicinity  of  the  Site  entrance  at 
Brookline/Fullerton; 

(c.)  install  a  bus  stop  shelter  on  the  side  of  Brookline  Avenue  opposite  the  Site  near  the 
Park  Drive  pedestrian  improvements. 


(B.)  In  order  to  encourage  transit  use  by  employees  and  retail  patrons  at  the  Project,  Developer 
will: 

(i.)    Sell  MBTA  passes  to  the  general  public  within  the  Project; 

(ii.)   Encourage  tenants  to  subsidize  MBTA  passes  for  their  employees; 

(iii.)   Provide  transit  information  board  or  kiosk  at  a  prominent  site  within  the  Project  for 

posting  of  MBTA  pass  information  and  sales,  schedules  and  route  information; 

(iv.)   Provide  an  on-site  taxi  stand  with  a  telephone  connection  to  local  cab  companies. 

(C.)  Developer  will  make  a  good  faith  effort  to  reach  agreement  with  the  Medical  Academic  and 
Scientific  Community  Organization,  Inc.  ("MASCO")  on  the  establishment  of  a  stop  on  the  Site  for  users 
of  the  MASCO  shuttle. 

Section  6.    Pedestrians  and  Bicyclists 

Developer  will: 

(A.)  provide  new  crosswalk  markings  at  the  Park  Drive  main  entrance  to  the  Site; 

(B.)  install  new  lighting  along  all  pedestrian  routes  on  and  bordering  the  Site; 

(C.)  repair  or  replace  sidewalks  as  needed  along  the  perimeter  of  the  Site,  as  needed; 

(D.)  provide  sufficient  weather-protected  bicycle  racks  at  locations  with  convenient  access  to 
Project  pedestrian  entrances; 

(E.)  provide  signage  to  direct  cyclists  to  racks  and  adjacent  bicycle  routes. 

(F.)  provide  a  cross  walk  across  Fullerton  Street  between  the  Site  and  Harvard  Community 

Health  Plan's  facility- 
Section  7.    Truck  Deliveries 

(A.)  Truck  deliveries,  excepting,  however,  courier  and  parcel  deliveries,  at  the  Project  will  be 
discouraged  during  the  hours  of  7:00-9:00  AM  and  4:00-6:00  PM  on  business  days. 

(B.)  No  deliveries  by  trucks  of  greater  than  40  feet  in  length  will  be  allowed  at  locations  other 
than  the  off-street  loading  facilities  without  a  Street  Occupancy  Permit  from  the  BTD.  Compliance  will 
be  assured  in  the  Developer's  lease  agreements  with  tenants. 

(C.)  Developer  will  establish  loading  dock/delivery  guidelines,  in  conjunction  with  BTD, 
covering  such  matters  as  hours  of  deliveries,  methods  of  site  access,  and  truck  routes.  Developer  will 
work  with  tenants  to  ensure  compliance. 
Section  8.    Construction  Management  Plan 

Developer  shall  prepare  a  construction  management  plan  which  details  measures  to  insure  the 
maintenance  of  existing  levels  of  service  on  adjacent  roadways  during  the  construction  of  the  Project  and 
to  minimize  disruption  at  neighboring  residential  sites,  and  shall  submit  said  plan  to  the  BTD  for 
approval.  Such  approval  shall  be  obtained  prior  to  the  Developer  obtaining  any  building  permit  from  the 
City  of  Boston  Inspectional  Services  Department  (ISD).  It  is  understood  by  the  Developer  that  the 
development  of  a  construction  management  plan  is  a  precondition  to  the  issuance  of  a  building  permit  for 
the  Project  by  ISD. 

The  construction  management  plan  shall  include,  without  limitation,  measures  dealing  with: 
proposed  street  occupancies;  use  of  tower  cranes;  sidewalk  occupancies  or  obstruction  of  pedestrian  flow; 
materials  staging;  transportation  and  parking  for  construction  workers;  hours  of  construction  work; 
materials  delivery. 

Failure  to  comply  with  the  provisions  of  the  construction  management  plan  after  notice  to  the 
Developer  and  the  expiration  of  the  applicable  cure  period  may  result  in  withdrawal  of  the  building  permit 
or  street  occupancy  permit  until  such  time  as  the  Commissioner  of  the  BTD  determines  that  the  Developer 
is  in  compliance  with  the  construction  management  plan. 

Section  9.    Defaults  and  Remedies 

In  the  event  that  the  Developer  shall  fail  to  comply  with  or  shall  breach  any  provisions  of  this 
Agreement,  and  such  failure  or  breach  shall  continue  for  60  days  after  written  notice  thereof  from  the 
BTD,  BTD  may  institute  any  such  actions  and  proceedings  as  the  BTD  may  deem  appropriate,  including, 
but  not  limited  to  actions:  to  compel  specific  performance;  and/or  to  collect  any  and  all  damages, 
expenses,  losses  and  costs  caused  by  such  failure  or  breach,  including  legal  expenses.  Notwithstanding 
the  foregoing,  if  such  failure  or  breach  is  of  such  a  nature  that  it  cannot  be  reasonably  cured- within  sixty 


days,  Developer  shall  so  notify  the  BTD  in  writing,  and  the  cure  period  shall  be  extended  by  the  BTD  for 
such  additional  time  as  is  reasonably  necessary  to  cure  any  such  failure  or  breach,  provided  that  at  all 
times  Developer  shall  be  diligently  prosecuting  such  cure. 

Section  10,    Records  and  Reports 

Developer  shall  keep  and  maintain  books,  records  and  other  documents  regarding  compliance 
with  this  Agreement,  and  perform  surveys  and  inspections  on  an  annual  basis  regarding  transportation 
impacts  of  the  Project  including,  without  limitation,  installation  of  vehicle  trip  sensors  to  collect  vehicle 
trip  data  on  an  ongoing  basis,  performance  of  parking  space  occupancy  surveys  in  the  Parking  Structure 
during  the  back-to-school  and  pre-Christmas  peak  periods  (including  a  separate  count  of  parking  spaces 
occupied  by  employees),  tracking  monthly  T-pass  sales  and  conducting  annual  surveys  on  modal  splits  by 
customer  and  employees..  The  Developer  shall  make  the  same  available  at  all  reasonable  times  for 
inspection,  copying,  audit  and  examination  by  the  BTD  and  members  of  the  public,  and  shall  provide  the 
BTD  with  an  annual  report  that  summarizes  the  same  within  sixty  calendar  days  of  the  end  of  each 
calendar  year,  which  report  shall  be  sent  to  any  party  who  makes  a  written  request  for  the  same. 

Within  one  year  after  the  Project  opens  for  business,  the  Developer  will  conduct  a  study  of 
customers  and  other  visitors  to  determine  the  need  and/or  .desirability  of  a  shuttle  bus  service  to  be 
operated  by  the  proponent.  The  results  of  this  survey  will  be  made  available  to  BTD.  If  the  survey 
demonstrates  a  need  and  if  economically  feasible,  the  proponent  will  implement  such  a  shuttle  service. 

This  Agreement  shall  not  be  recorded  with  the  Registry  of  Deeds.  However,  the  Developer 
agrees,  on  the  request  of  the  BTD,  to  record  a  Notice  of  this  Agreement  with  the  Registry  of  Deeds.  Any 
such  notice  shall  expressly  state  that  it  is  executed  pursuant  to  the  provisions  contained  in  this  Agreement, 
and  is  not  intended  to  vary  the  terms  and  conditions  of  this  Agreement. 

Section  1 1 .    Assumption  of  Liability 

Developer  shall  assume  the  defense  of  the  BTD,  its  officers,  agents  and/or  employees,  and  hold 
them  harmless  from  all  suits  and  claims  against  them  or  any  of  them  arising  from  any  act  or  omission  of 
the  Developer,  its  agents  or  employees  in  any  way  connected  with  performance  under  this  Agreement. 

Section  12.    Assignment 

Developer  may  assign  its  interest  in  this  Agreement,  but  only  subject  to  and  by  complying  with 
the  following  conditions. 

(A.)  Prior  to  assignment,  Developer  shall  notify  the  BTD  of  its  intention  to  assign  and  identify  all 

prospective  assignees. 
(B.)  At  the  time  of  the  assignment.  Developer  shall  not  be  in  default  of  the  terms  and  conditions  of 

this  Agreement  imposed  upon  Developer  to  date. 
(C.)  The  assignee  shall  expressly  assume  and  agree  to  perform  and  comply  with  all  the  covenants 

and  provisions  of  this  Agreement  on  the  part  of  the  Developer;  and 
(D.)  There  shall  be  promptly  delivered  to  the  BTD  the  original  or  a  duplicate  original  of  the 
instrument  or  instrument. 

Section  13.    Waiver 

No  act  by  or  on  behalf  of  the  BTD  shall  be,  or  be  deemed  or  construed  to  be,  a  waiver  of  any  such 
requirement  or  provision  of  this  Agreement,  unless  the  same  be  in  writing,  signed  by  the  BTD  and 
expressly  stated  to  constitute  such  waiver.  Any  express  waiver  by  the  BTD  shall  not  operate  to  waive  such 
rights,  terms  or  conditions  or  any  other  rights,  terms  or  conditions,  beyond  the  specific  instance  of  such 
waiver. 

Section  14.    Conflict  of  Interest 

Developer  covenants  and  agrees  that  it  shall,  in  carrying  out  its  responsibilities  under  this 
Agreement,  comply  strictly  with  each  and  every  provision  of  Chapter  268A  of  the  General  Laws  (the 
Conflict  of  Interest  Law)  to  the  full  extent  of  the  applicability  of  said  provisions  to  the  Developer. 

Section  15.    Successors  and  Assigns 


The  provisions  of  this  Agreement  shall  be  binding  upon,  and  shall  inure  to  the  benefit  of,  the 
successors  and  assigns  of  the  Developer  (including  without  limitation  any  condominium  association  or 
other  association  having  powers  of  control  over  the  Site  or  any  portion  thereof  under  Chapter  1 83A  of  the 
General  Laws)  and  the  public  body  or  bodies  succeeding  to  the  interests  of  the  BTD. 

It  is  the  intention  of  the  parties  that  the  provisions  of  this  Agreement  may  only  be  enforced  by  the 
parties  hereto  and  that  no  other  person  or  persons  are  authorized  to  undertake  any  action  to  enforce  any 
provisions  hereof  without  the  prior  written  approval  of  the  parties. 

The  liability  of  the  Developer  under  this  Agreement  and  under  certifications  and  the  like 
delivered  pursuant  hereto  with  respect  to  the  Project  shall  be  limited  solely  to  the  assets  and  property  of 
the  Developer  with  respect  to  the  Project  and  no  partner,  venturer,  trustee,  beneficiary  shareholder,  officer, 
director  or  the  like  of  the  Developer,  from  time  to  time,  or  any  such  person's  or  entity's  separate  assets  or 
property  shall  have  or  be  subject  to  any  personal  liability  with  respect  to  any  obligation  or  liability  of  the 
Developer  hereunder,  but  this  Section  15  shall  not  prohibit  or  limit  an  action  seeking  an  injunction  or 
similar  remedy  or  specific  enforcement  of  the  Developer's  obligation  under  this  Agreement. 
Section  16.    Notices 

All  notices  or  other  communication  required  or  permitted  to  be  given  under  this  Agreement  shall 
be  in  writing,  signed  by  a  duly  authorized  officer  of  the  Developer,  or  of  the  BTD,  and  shall  be  deemed 
delivered  if  mailed  postage  prepaid,  by  registered  or  certified  mail,  return  receipt  requested,  or  delivered 
by  hand  to  the  principal  office  of  the  intended  party,  which  is  as  follows  unless  otherwise  designated  by 
written  notice  to  the  other  parties. 

DEVELOPER:  Fenway  Retail  Limited  Partnership 

c/o  New  England  Development 
One  Wells  Avenue 
Newton,  Massachusetts  02159 
Attention:  Stephen  R.  Karp 


BTD:  City  of  Boston  Transportation 

One  City  Hall  Plaza,  Room  721 
Boston,  Massachusetts  02201 
Attention:  Commissioner 


with  copies  to:  City  of  Boston  Transportation  Department 

One  City  Hall  Plaza,  Room  721 
Boston,  Massachusetts  02201 
Attention:  Special  Assistant  Corporation  Counsel 

City  of  Boston  Law  Department 
One  City  Hall  Plaza,  Room  615 
Boston,  Massachusetts  02201 
Attention:  Corporation  Counsel 

Section  17.    Amendment 

This  Agreement,  or  any  part  thereof,  may  be  amended  from  time  to  time  hereafter  only  in  writing 
executed  by  BTD  and  the  Developer. 

Section  18.    Transportation  Management  Association 

If  and  when  an  organization  ('Transportation  Management  Association"  or  'Transportation 
Management  Organization")  may  be  established  among  property-owners,  property  management 
companies,  and/or  employers  in  the  vicinity  of  the  Project,  for  the  purpose  of  improving  transportation 
conditions  through  cooperative  promotion  of  transit  and  ridesharing  and  other  means,  Developer  will 
participate  fully  in  such  organization. 


Section  19.    Severability 

Each  and  every  covenant  and  agreement  contained  in  this  Agreement  is  and  shall  be  construed  to 
be  a  separate  and  independent  covenant  and  agreement.  If  any  term  or  provision  of  this  Agreement  or  the 
application  thereof  to  any  person  or  circumstance  shall  to  any  extent  be  invalid  and  unenforceable,  the 
remainder  of  this  Agreement  or  the  application  of  such  term  to  persons  or  circumstances  other  than  those 
as  to  which  it  is  invalid  and  unenforceable  shall  not  be  affected  thereby,  and  each  term  and  provision  of 
this  Agreement  shall  be  valid  and  shall  be  enforced  to  the  extent  permitted  by  law. 

Section  20.    Governing  Law 

This  Agreement  shall  be  governed  and  construed  in  accordance  with  the  laws  of  the 
Commonwealth  of  Massachusetts. 

Section  21.    Execution  in  Counterparts 

This  Agreement  shall  be  executed  in  two  counterparts.  All  such  counterparts  shall  be  deemed  to 
be  originals  and  together  shall  constitute  but  one  and  the  same  instrument. 

Section  22.    Expiration 

This  Agreement  shall  terminate  thirty  (30)  years  from  the  Effective  Date  unless  extended  by 
agreement  of  the  parties. 

Section  23.    Mitigation  Expenses 

All  mitigation  measures  undertaken  pursuant  to  this  contract  shall  be  at  the  expense  of  the 
Developer  and  no  expense  will  be  incurred  by  the  BTD  with  respect  to  such  measures. 

Section  24.    Delivery  Service 

Developer  shall  ensure  that,  upon  the  opening  for  business  of  the  Project,  delivery  service  shall  be 
available  for  both  supermarket  customers  and  other  retail  customers.  Such  delivery  services  may  be 
provided  either  by  Developer  or  by  Project  tenants  and  may  be  provided  either  at  no  cost  or  for  a  fee. 
Developer  shall  be  responsible  for  ensuring  the  availability  of  such  delivery  services  and  the 
Transportation  Coordinator  shall  be  responsible  for  marketing  them  and  gathering  data  concerning  their 
effectiveness.  After  one  (1)  year  of  operation,  the  utilization  and  effectiveness  of  delivery  services  shall  be 
evaluated  and  the  results  provided  to  BTD.  Delivery  services  may  be  terminated  after  one  (1)  year  of 
operation,  if  in  the  reasonable  opinion  of  Developer,  such  termination  is  warranted  by  the  utilization  data 
and  after  notice  to  BTD,  public  notice  and  a  sixty  (60)  day  comment  period. 

EN  WITNESS  WHEREOF,  the  parties  hereto  have  caused  this  Agreement  to  be  signed,  sealed  and 
delivered  by  their  respective  duly  authorized  representatives,  as  of  the  date  first  written  above. 


DEVELOPER: 


By. 


CRNED  Fenway  Retail  Limited  Partnership 
its  General  Partner 

By:  CRNED  Fenway,  Inc. 
its  General  Partner 


By:. 
Its 


(Authorized  pursuant  to  the  document  attached 
hereto  as  Exhibit  F) 


CITY  OF  BOSTON  TRANSPORTATION  DEPARTMENT: 


By. 


Frank  Tramontozzi,  Commissioner 


Approved  as  to  form: 


Albert  W.  Wallis 
Corporation  Counsel 
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EXHIBIT  "A"  TO  TAP  AGREEMENT 
TRAFFIC  MITIGATION  MEASURES 


1.  Park  Drive  @  Beacon     Reconstruct  intersection  with  left-turn  lanes;  signal 
Street  upgrade/retiming 

2.  Huntington  Restripe  to  provide  a  two-lane  approach  along  Louis 
Avenue/Louis  Prang  Street. 

Prang/Ruggles  Street 

3.  Park  Drive  @  Fenway     Signal  retiming. 

4.  Fenway/Evans  Interconnect  signal  to  Huntington  Avenue  signal. 
Way/Louis  Prang 

5.  Riverway/Fenway  Signalize  —  Interconnect  with  adjacent  intersection 

signals  at  Brookline  Avenue/Fenway  and  Park 
Drive/Riverway. 


6.  Park  Drive  @  Fenway     Installation  of  pedestrian  signal  to  enhance 

crossings. 

7.  Fenway  @  Brookline       Signal  retiming  to  enhance  pedestrian  crossing. 
Avenue 

8.  Carlton  St.  @  Signal  retiming. 
Mountfort  Street 

9.  Commonwealth  Signal  retiming. 
Avenue  @  Carlton 

Street 
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10.     Brookline  Avenue  @ 
Fullerton  Street 


Widening  of  Fullerton  Street  to  provide  a  two-lane 
approach  to  and  a  one  lane  departure  from  Brookline 
Avenue,  revision  of  cross-section  of  Brookline  Avenue 
to  provide  a  left-turn  storage  lane  for  left  turns  onto 
Fullerton  Street,  requiring  the  elimination  of  certain 
metered  parking  spaces  on  Brookline  Avenue,  provision 
of  a  crosswalk  across  Fullerton  Street  and  improvements 
of  pedestrian  crossings  and  routings  in  the  vicinity  of  the 
intersection,  all  as  shown  on  the  schematic  plan  attached 
hereto  as  Exhibit  Q. 


1 1 .     Park  Drive  @  Brookline 
Avenue/Boylston  Street 


Addition  of  a  third  lane  on  the  southbound  approach  of 
Brookline  Avenue  and  construction  of  a  channelization 
island,  as  shown  on  the  schematic  plan  attached  hereto  as 
Exhibit  P. 


12.     Park  Drive  @  Site 


Refurbishing  of  intersection,  addition  of  a  second  lane 
from  the  site  and  provision  of  new  signal  heads  with 
appropriate  modifications  to  accommodate  pedestrians 
and  the  interconnection  of  the  signal  with  adjacent 
signals  at  Park  Drive/Riverway  and  Brookline 
Avenue/Boylston  Street/Park  Drive 
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Exhibit  "B"  to  the  TAP  Agreement 

LEGAL  DESCRIPTION  OF  METES  AND  BOUNDS 

The  land,  together  with  all  of  the  improvements  thereon,  described  as  follows: 

A  certain  parcel  of  land  in  Boston,  Suffolk  County,  Massachusetts  shown  on  a 
plan  entitled  "Plan  of  Property  Owned  By  Sears  Roebuck  and  Co.  Brookline 
Avenue  &  Park  Drive  Boston  Massachusetts"  prepared  by  Cullinan  Engineers 
Co.,  Inc.  Civil  Engineers  -  Land  Surveyors,  dated  February  13,  1989,  revised  to 
August  4,  1993  (the  "Plan"),  described  according  to  said  Plan  as  follows: 


SOUTHEASTERLY 

SOUTHEASTERLY 
SOUTHERLY  and 
SOUTHWESTERLY 


SOUTHWESTERLY 
NORTHWESTERLY 


by  Brookline  Avenue,  366.1 1  feet; 


by  the  intersection  of  Brookline  Avenue  and 
Park  Drive.  219.24  feet,  70.00  feet  and  28.53  feet; 

by  Park  Drive,  433.51  feet  and  21 1.31  feet; 

by  land  now  or  formerly  of  Consolidated  Rail 
Corporation,  459.86  feet  and  20.87  feet;  and 


EASTERLY 

NORTHEASTERLY 

SOUTHEASTERLY 

and 

NORTHEASTERLY 


by  three  lines  in  Fullerton  Street  and  by 

Fullerton  Street,  measuring  respectively  37.55  feet, 

1 18.29  feet,  20.71  feet  and  452.43  feet. 

Said  premises  contain  383,072  square  feet  more  or  less 
or  8.80  acres  according  to  said  plan. 
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COOPERATION  AGREEMENT 

FOR 

THE  FENWAY  RETAIL  PROJECT 


AGREEMENT  made  as  of  the       day  of  ,  1995  by  and  between  the 

BOSTON  REDEVELOPMENT  AUTHORITY,  a  public  body  politic  and  corporate 
created  pursuant  to  Chapter  121B  of  the  Massachusetts  General  Laws,  as  amended,  acting 
in  its  capacity  as  the  planning  board  for  the  City  of  Boston  pursuant  to  Chapter  652  of  the 
Acts  of  1960,  as  amended  (the  "Authority")  and  FENWAY  RETAIL  LIMITED 
PARTNERSHIP,  a  Delaware  limited  partnership  with  CRNED  Fenway  Limited 
Partnership,  a  Delaware  limited  partnership,  as  its  general  partner,  its  successors  and 
assigns  (the  "Applicant");  the  Authority  and  the  Applicant,  collectively,  shall  be  referred 
to  herein  as  the  "Parties". 

WHEREAS,  the  Applicant  wishes  to  undertake  the  development  of  a  certain 
parcel  of  land  in  the  City  of  Boston  bounded  by  Park  Drive,  Brookline  Avenue,  Fullerton 
Street,  and  the  Riverside  or  "D"  branch  of  the  MBTA  Green  Line,  as  more  particularly 
described  in  Exhibit  A  attached  hereto  and  incorporated  herein  (the  "Site"); 

WHEREAS,  the  Applicant  has  voluntarily  submitted  such  development  to  the 
Development  Review  Requirements  of  Article  31  of  the  Boston  Zoning  Code  (the 
"Code")  and  pursuant  to  such  submission  the  Authority  has  issued  on  January  4,  1995,  its 
Adequacy  Determination  of  the  Applicant's  Final  Project  Impact  Report  (the  "FPIR").  A 
copy  of  the  Adequacy  Determination  is  attached  hereto  as  Exhibit  B; 

WHEREAS,  the  Applicant  proposes  to  construct  on  the  Site  a  retail  development 
(the  "Project"),  as  described  in  the  FPIR,  which  Project  is  to  consist  of  (a)  the 
development  of  approximately  560,000  square  feet  of  gross  leasable  retail  and  related 
space  and  (b)  the  conversion  of  the  existing  Sears  Building  ("Sears  Building")  on  the  Site 
to  an  open  parking  structure  serving  such  retail  space;  and 
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WHEREAS,  the  Applicant  and  the  Authority  are  entering  into  a  Development 
Impact  Project  Agreement  of  even  date  herewith  for  the  Project  and  the  Project  has  been 
designated  as  a  Chapter  121 A  project  pursuant  to  a  vote  of  the  Authority  dated 

approving  the  application  of  1928  Associates  Limited  Partnership  (the  "121 A 

Applicant")  to  undertake  the  Project  as  a  121A  project  through  a  ground  lease  of  the  Site 
to  the  Applicant. 

NOW,  THEREFORE,  in  consideration  of  the  mutual  covenants  and  agreements 
herein  contained,  the  parties  agree  as  follows: 

1 .  The  Applicant  will  proceed  with  planning  and  design  for  the  Project  and 

the  Site  in  a  manner  consistent  with  the  development  concept,  land  uses  and  density 
contemplated  in  the  Development  Project  Impact  Plan  (the  "DIP  Plan"),  a  copy  of  which 
is  attached  hereto  as  Exhibit  C  and  incorporated  herein,  subject  to  the  Development 
Review  Process  set  forth  in  Paragraph  4  herein.  In  connection  with  the  development  of 
the  Project,  the  Applicant  will  conduct  any  additional  reviews  reasonably  requested  by  the 
Authority  in  accordance  with  the  Authority's  "Development  Review  Procedures"  dated 
1985,  revised  1986,  which  is  attached  hereto  as  Exhibit  D  and  incorporated  herein 
("Development  Review  Procedures"),  including  but  not  limited  to  any  additional 
environmental  review  ("Environmental  Reviews").  No  structure  shall  be  erected, 
reconstructed  or  structurally  changed  or  extended  on  the  Site,  unless  all  drawings  and 
specifications  therefor  shall  have  been  subject  to  design  review  and  approval  by  the  staff 
of  the  Authority  pursuant  to  its  Development  Review  Procedures  as  consistent  with  the 
DIP  Plan.  Further,  the  Applicant  shall  not  cause  or  permit  any  substantial  change  or 
extension  of  any  use  of  the  Site  unless  the  same  are  included  in  the  DIP  Plan  or  otherwise 
shall  have  been  approved  by  the  Authority  as  consistent  with  the  DIP  Plan.  The 
Authority  shall  perform  its  functions  under  this  Cooperation  Agreement  promptly  and 
with  all  reasonable  dispatch  and  shall  use  best  efforts  to  notify  Applicant  of  its  approval 
or  disapproval  of  any  changes  or  submissions  within  fifteen  (15)  business  days  after 
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receipt  thereof  except  that  those  matters  subject  to  Development  Review  Procedures  shall 
be  governed  thereby.  If  the  Authority  shall  refuse  or  fail  to  provide  such  an  approval  or 
disapproval  within  fifteen  (15)  days  after  the  Applicant's  submission,  then  such 
submission  shall  be  deemed  approved.  The  certification  of  the  Directory  of  the  Authority 
shall  be  sufficient  to  indicate  that  any  proposed  changes  are  in  accordance  with  the  DIP 
Plan. 

2.  The  Applicant  shall  submit  a  Traffic  Management  Plan  (the  "TMP")  for 
the  Project  to  the  Commissioner  of  Transportation  of  the  City  of  Boston  (the 
"Commissioner  of  Transportation")  for  his  approval,  which  approval  shall  not  be 
unreasonably  withheld  or  delayed,  prior  to  issuance  of  a  building  permit  for  the 
construction  of  any  portion  of  the  Project  on  the  Site,  including  the  demolition  of  existing 
structures  or  the  construction  of  infrastructure  or  other  Site  improvements  (a  "Permanent 
Building").  The  TMP  will  identify  construction,  traffic  and  parking  impacts  and  specify 
mitigating  measures  to  be  implemented  during  the  construction  of  any  portion  of  the 
Project  that  are  reasonably  satisfactory  to  the  Commission  of  Transportation. 

3.  The  Applicant  has  submitted,  as  part  of  the  FPIR,  a  Transportation  Access 
Plan  Agreement  ("TAP")  for  the  Project.  The  TAP  identifies  traffic  and  parking  impacts 
of  the  Project  and  describes  potential  mitigating  measures  and  development  goals.  The 
Applicant  shall  enter  into  a  Transportation  Access  Plan  Agreement  (the  "TAP 
Agreement)  with  the  Commissioner  of  Transportation  prior  to  the  issuance  of  a  building 
permit  for  any  Permanent  Building.  The  TAP  Agreement  will  identify  mitigating 
measures  and  development  goals  that  are  reasonably  satisfactory  to  the  Commissioner  of 
Transportation. 

4.  The  Applicant  and  the  Authority  hereby  agree  that  the  development  review 
process  required  by  the  DIP  Plan  to  be  observed  by  the  parties  ("Development  Review 
Process")  shall  be  as  set  forth  in  the  Development  Review  Procedures,  including  reviews 
of  the  Development  Concept,  Schematic  Design,  Design  Development  and  Contract 
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Documents.  Capitalized  terms  used  and  not  defined  herein  shall  have  the  meanings 
ascribed  to  them  in  the  Development  Review  Procedures. 

5.  The  Applicant  has  contracted  with  Arrowstreet,  Inc.  (the  "Architect")  to 
provide  design  assistance  and  master  planning  for  the  Project. 

6.  Throughout  the  Development  Review  Process  discussed  in  Paragraph  4 
above  and  in  connection  with  the  development  of  the  Project,  the  Applicant  will  submit  to 
the  Authority  the  submissions  required  by  the  Development  Review  Process,  including, 
without  limitation,  the  Applicant's  exterior  signage  program.  It  shall  be  the  Applicant's 
responsibility  to  notify  the  Authority  of  proposed  material  changes  to  public  lobbies 
visible  from  the  exterior  of  buildings,  open  spaces  and  landscaping  and  exterior  features 
of  buildings  from  previously  approved  submissions  (other  than  refinements  of  details 
generally  consistent  with  such  previously  approved  submissions),  and  to  obtain  approval 
from  the  Authority  prior  to  incorporating  such  proposed  changes  into  the  drawings  and 
specifications.  The  Authority  shall  perform  its  functions  under  this  provision  promptly 
and  with  all  reasonable  dispatch  and  in  accordance  with  the  provisions  of  this  Agreement, 
and  shall  (i)  approve  or  disapprove  such  a  change  within  ten  (10)  business  days  of  its 
submission  to  the  Authority,  and  (ii)  when  the  Authority  disapproves  such  material 
change,  include  with  such  disapproval  a  detailed  written  explanation  therefor.  If  the 
Applicant  receives  no  notification  from  the  Authority  of  disapproval  within  ten  (10) 
business  days  after  submission  of  said  change,  such  change  shall  be  deemed  approved. 

7.  Once  Contract  Documents  for  the  Project  have  been  approved,  the  only 
further  submissions  to  be  made  by  the  Applicant  to  the  Authority  for  review  and  approval 
hereunder  will  be  contract  addenda  and  requests  for  change  orders  involving  any 
subsequent  material  changes  in  design  or  materials  to  exterior  features  or  building, 
portion  of  public  lobbies  that  are  visible  from  the  exterior  of  buildings,  open  spaces  and 
landscaping  having  a  cost  of  construction  of  over  $25,000  per  change  order  ("Change 
Orders")  Change  Orders  shall  receive  approval  from  the  Authority  prior  to 
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implementation.  The  Authority  shall  perform  its  functions  under  this  provision  promptly 
and  with  all  reasonable  dispatch,  and  shall  (i)  approve  or  disapprove  Change  Orders 
within  ten  (10)  business  days  of  their  submission  to  the  authority,  and  (ii)  when  the 
Authority  disapproves  a  Change  Order,  include  with  such  disapproval  a  detailed  written 
explanation  therefor.  If  the  Applicant  receives  no  notification  from  the  Authority  of  such 
disapproval  within  ten  (10)  business  days  after  submission  of  said  Change  Order,  such 
Change  Order  shall  be  deemed  approved.  Notwithstanding  the  foregoing,  the  Authority's 
approval  shall  not  be  required  for  change  orders  affecting  changes  which  will  not  be 
visible  from  the  exterior  of  the  building,  including  changes  to  portions  of  public  lobbies 
that  are  not  visible  from  the  exterior  of  buildings. 

8.  The  Authority  will  informally  advise  the  Applicant  concerning,  and  will 
actively  cooperate  with  and  publicly  support,  the  Applicant's  efforts  to  obtain  from  the 
appropriate  municipal,  state  and  federal  bodies  and  agencies  all  such  permits,  licenses  and 
approvals,  and  exceptions,  variances,  deviations  and  other  departures  from  the  normal 
application  of  the  applicable  zoning  and  building  codes  and  other  ordinances  and  statutes, 
which  may  be  necessary  or  convenient  in  order  to  carry-out  the  development  of  the  Site  in 
accordance  with  the  DIP  and  to  fulfill  the  Applicant's  obligations  hereunder  in  the  most 
expeditious  and  reasonable  manner. 

9.  The  Applicant  anticipates  commencing  demolition  of  the  warehouse 
additions  to  the  existing  Sears  Building  in  the  first  half  of  1995,  with  substantial 
completion  of  the  Project  planned  for  in  approximately  August,  1996. 

10.  The  Applicant  will  execute  a  Boston  Residents  Construction  Employment 
Plan,  consistent  with  the  requirements  of  the  Boston  Residents  Jobs  Policy  established  by 
Chapter  30  of  the  Ordinances  of  1983  and  the  Mayor's  Executive  Order  Extending  the 
Boston  Residents  Jobs  Policy  dated  July  12,  1985,  which  sets  forth  in  detail  the 
Applicant's  plan  to  ensure  that  its  general  contractor  and  those  engaged  by  said  general 
contractor  for  construction  of  the  Project  on  a  craft  by  craft  basis,  use  good  faith  efforts  to 


-5- 
GS1-  8674-1 


meet  the  following  Boston  Residents  Construction  Employment  Standards:  (1)  at  least 
50%  of  the  total  employee  worker  hours  in  each  trade  shall  be  by  bona  fide  Boston 
residents;  (2)  at  least  25%  of  the  total  employee  worker  hours  in  each  trade  shall  be  by 
minorities;  and  (3)  at  least  10%  of  the  total  employee  worker  hours  in  each  trade  shall  be 
by  women.  Said  plan  shall  include  provisions  for  monitoring,  compliance  and  sanctions 
Worker  hours,  as  defined  in  said  plan,  shall  include  on-the-job  training  and 

apprenticeship  positions. 

1 1 .  The  Applicant  shall  use  good  faith  efforts  to  comply  with  the  following 

standards  relative  to  contracting  the  Minority  and  Women  Business  Enterprises  in  all 
construction  activity  directly  undertaken  by  the  Applicant  in  connection  with  the  Project, 
including  procurement  of  goods  and  services:  at  least  fifteen  percent  (15%)  of  the  total 
construction  contract  amount  shall  be  expended  on  Minority  Business  Enterprises  and  at 
least  five  percent  (5%)  of  the  total  construction  contract  amount  shall  be  expended  on 
Women  Business  Enterprises.  The  terms  "Minority  Business  Enterprises"  and  "Women 
Business  Enterprises"  shall  be  defined  in  a  certain  Executive  Order  issued  by  the  Mayor 
of  the  City  of  Boston,  dated  December  17, 1987  and  effective  December  30, 1987. 

12.  Prior  to  the  issuance  of  the  initial  building  permit  for  the  construction  of 
the  Project,  the  Applicant  shall  execute  a  Memorandum  of  Understanding  and  a  First 
Source  Agreement  in  connection  with  the  Project.  The  Memorandum  of  Understanding 
shall  set  forth  an  Employment  Opportunity  Plan  which  presents  the  Applicant's  good  faith 
effort  to  provide  that  fifty  (50%)  percent  of  certain  employment  opportunities  created  by 
the  Project  will  be  made  available  to  Boston  Residents. 

1 3 .  The  Project  shall  be  deemed  completed  when  the  Applicant  has 
substantially  completed  construction  of  the  Project  in  accordance  with  approved 
Construction  Documents  and  the  Project  is  ready  for  occupancy,  except  for  (i)  items  of 
work  and  adjustment  of  equipment  and  fixtures  which  can  be  completed  after  occupancy 
has  occurred,  e.g.  so-called  punchlist  items,  (ii)  landscaping  and  other  similar  work  which 
cannot  then  be  completed  because  of  climatic  conditions  or  other  reasons  beyond  the 
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reasonable  control  of  the  Applicant  and  (iii)  with  respect  to  retail  and  other  tenant  space, 
items  of  work  normally  left  for  completion  pursuant  to  the  requirements  of  specific 
occupancy  agreements  and  interior  work  to  be  performed  to  tenants'  specifications.  Upon 
completion  of  the  Project,  the  Authority  shall  issue  to  the  Applicant  a  Project  Certificate 
of  Completion,  which  shall  be  in  recordable  form  and  shall  be  conclusive  evidence  that 
the  Project  has  been  completed  in  accordance  with  the  DIP  Plan,  the  FPIR  and  this 
Agreement  and  that  all  obligations  to  the  Authority  under  the  DIP  Plan,  the  FPIR  and  this 
Cooperation  Agreement  have  been  fulfilled  (except  any  obligation  hereunder  which  by  its 
terms  survives  the  completion  of  construction  of  the  Project,  which  obligation  when  cited 
in  the  Project  Certificate  of  Completion  shall  survive  the  issuance  of  the  Project 
Certificate  of  Completion). 

Within  forty  (40)  days  after  Applicant's  request,  the  Authority  shall  issue  either  (i) 
a  Project  Certificate  of  Completion  to  the  Applicant  and  to  any  mortgagee  of  the  Project, 
or  (ii)  or  a  written  statement  ("Non-Completion  Statement"),  indicating  with  specificity  in 
what  respect  the  Applicant  has  failed  to  complete  the  Project  in  accordance  with  the  DIP 
Plan,  the  FPIR,  this  Agreement  or  is  otherwise  in  default  of  its  obligations  to  the 
Authority  and  what  measures  or  actions  will  be  necessary,  in  the  reasonable  opinion  of 
the  Authority,  for  the  Applicant  to  take  or  perform  in  order  to  obtain  such  Project 
Certificate  of  Completion.  Upon  compliance  by  the  Applicant  with  the  requirements  of 
any  Non-Completion  Statement  for  the  Project,  the  Authority  shall  issue  a  Project 
Certificate  of  Completion  for  the  Project.  Such  Project  Certificate  of  Completion  shall  be 
in  suitable  form  for  recording  in  the  Registry  of  Deeds  for  Suffolk  County, 
Commonwealth  of  Massachusetts  ("Deeds").  If  the  Authority  shall  refuse  or  fail  to 
provide  either  a  Project  Certificate  of  Completion  or  a  Non-Completion  Statement  to  the 
Applicant  or  any  such  mortgagee  within  forty  (40)  days  of  a  request  for  a  Certificate  of 
Completion,  then  the  Project  Certificate  of  Completion  requested  shall  be  deemed  to  have 
been  issued;  provided,  however,  that  any  transmittal  of  any  request  for  the  issuance  of  a 
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Project  Certificate  of  Completion  shall  recite  that  approval  by  the  Authority  is  due  within 
forty  (40)  days  of  receipt,  or  said  Project  Certificate  of  Completion  shall  be  deemed  to 
have  been  issued.  The  Applicant  and  any  such  mortgagee  may  record  an  affidavit  with 
said  Deeds,  which  affidavit  shall  attest  to  the  adequacy  of  notice  to  the  Authority,  the 
elapsed  response,  and  the  completion  of  the  Project  in  accordance  with  the  provisions  of 
this  Agreement.  Such  affidavit  shall  be  conclusive  evidence  as  to  the  facts  stated  therein 
and  as  to  the  substantial  completion  of  the  Project  in  accordance  with  the  FPIR,  the  DIP 
Plan  and  this  Agreement. 

In  the  event  that  the  construction  of  the  Project  shall  have  been  substantially 
completed  so  as  to  warrant  the  issuance  of  a  Project  Certificate  of  Completion  in 
accordance  with  this  Section  except  for  items  listed  in  clauses  (i)  -  (iii)  in  the  first 
grammatical  paragraph  of  this  Section  13  or  other  reasons  beyond  the  reasonable  control 
of  the  Applicant  as  may  reasonably  be  determined  by  the  Authority,  then  at  the  option  of 
the  Applicant,  upon  forty  (40)  days'  written  notice  to  the  Authority,  either  (i)  an  escrow 
shall  be  established  pursuant  to  the  provisions  of  this  Section,  or  (ii)  the  Applicant  shall 
obtain  for  the  Authority  at  the  Applicant's  sole  cost  and  expense  a  surety  or  performance 
bond  or  completion  guarantee  in  a  form  satisfactory  to  the  Authority  (in  an  amount 
which,  in  the  reasonable  opinion  of  the  Authority,  would  be  sufficient  to  cover  the  cost  of 
completion)  guaranteeing  the  completion  of  such  aspects  of  the  work  and  the  Authority 
shall  forthwith  issue  a  Project  Certificate  of  Completion  for  the  Project. 

If  an  escrow  is  established  for  the  completion  of  any  incomplete  work  which,  in 
the  reasonable  opinion  of  the  Authority,  should  be  completed  prior  to  the  issuance  of  a 
Project  Certificate  of  Completion  (a  "BRA  Completion  Escrow")  and  the  Authority 
issues  a  Project  Certificate  of  Completion  prior  to  completion  of  the  entire  Project,  then 
the  Applicant  shall  deposit  with  the  Authority,  or,  if  required  by  any  mortgagee,  with  the 
holder  of  the  first  mortgage  on  the  Site  pursuant  to  an  escrow  or  holdback  agreement 
approved  by  the  Authority  in  its  reasonable  discretion,  as  security  for  the  completion  of 
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said  items,  an  amount  which,  in  the  reasonable  opinion  of  the  Authority,  would  cover  the 
cost  of  such  completion.  Said  deposit,  if  deposited  with  the  Authority,  shall  be  in  the 
form  of  a  certified  or  bank  check,  treasury  bills  or  by  other  security  reasonably 
satisfactory  to  the  Authority  and  shall  be  in  the  form  of  a  certified  or  bank  check,  treasury 
bills  or  by  other  security  reasonably  satisfactory  to  the  Authority  and  shall  be  deposited 
simultaneously  with  the  issuance  of  the  Project  Certificate  of  Completion.  Upon  the 
completion  of  any  items  of  work  for  which  the  BRA  Completion  Escrow  was  established, 
the  portion  of  the  escrow  fund  designated  form  such  item  of  work  shall  be  paid  over  to 
the  Applicant  forthwith,  or  if  such  work  is  not  so  completed  to  the  satisfaction  of  the 
Authority,  within  a  reasonable  time  after  the  issuance  of  such  Project  Certificate  of 
Completion,  and  in  the  event  within  one  (1)  year  of  such  issuance,  then  the  Authority  may 
apply  such  deposit  to  completion  of  said  work. 

14.  The  Applicant  shall  cause  title  to  the  property  currently  owned  by  Sears 
and  bounded  by  Park  Drive,  The  Fenway,  Brookline  Avenue  and  By  Pass  Road  (the 
"Emerald  Necklace  Parcel"),  to  be  conveyed  by  Sears,  Roebuck  and  Company  ("Sears") 
directly  to  the  City  of  Boston.  The  Authority  agrees  that  either  (i)  the  City  of  Boston  will 
accept  the  conveyance  of  the  Emerald  Necklace  Parcel,  or  (ii)  the  Authority  will 
designate,  prior  to  the  date  of  acquisition  of  the  Site  by  the  Applicant  and  subject  to  the 
reasonable  approval  of  the  Applicant,  a  nonprofit  organization,  or  an  entity  under  the 
control  of  or  established  by  the  City  or  the  Authority,  which  will  accept  the  conveyance  of 
the  Emerald  Necklace  Parcel,  in  which  case  the  Applicant  shall  cause  the  Emerald 
Necklace  Parcel  to  be  conveyed  directly  to  such  party. 

15.  If,  in  the  future,  the  Applicant  shall,  in  its  reasonable  judgment,  determine 
that  it  has  become  infeasible  to  proceed  with  the  whole  or  any  portion  of  the  Project,  then 
in  such  case  and  after  substantiation  by  the  Applicant  deemed  reasonably  adequate  by  the 
Authority  of  the  reasons  for  not  being  able  to  proceed,  the  Authority  shall  cooperate  with 
the  Applicant  to  modify,  alter,  or  amend  its  previous  approval  of  the  FPIR,  the  DIP  Plan 
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and  this  Agreement  in  order  to  allow  the  Applicant  the  opportunity  to  reasonably  develop 
the  land  that  it  owns.  The  provisions  of  this  Section  1 5  are  in  addition  to  any  rights  or 
remedies  Applicant  or  any  affiliate  thereof  may  have  to  modify  or  terminate  any 
designation  of  the  Project  under  Chapter  121A. 

16.  This  Agreement  shall  be  binding  upon  and  enforceable  against  the 
successors  and  assigns  of  the  Parties  hereto  (other  than  mortgagees  of  the  Project  or  those 
claiming  through  mortgagees  of  the  Project,  unless  said  party  obtains  title  to  the  Project 
and  proceeds  with  development  of  the  Project),  it  being  understood  and  agreed  that, 
subject  to  the  provisions  contained  in  the  Application  of  the  121 A  Applicant  pursuant  to 
M.G.L.  Chapter  121 A  and  Chapter  62  of  the  Acts  of  1960,  as  amended,  and  any  approval 
granted  or  agreement  entered  into  pursuant  thereto,  the  Applicant  shall  have  the  right, 
after  notice  to  the  Authority,  to  transfer  or  assign  to  another  party  or  parties  its  rights  and 
interests  under  this  Agreement  and  in  all  or  a  portion  of  the  Site. 

1 7.  If  any  term  or  provision  of  this  Agreement,  or  the  application  thereof  to 
any  person  or  circumstance,  shall  to  any  extent  be  invalid  and  unenforceable,  the 
remainder  of  this  Agreement,  or  the  application  of  such  terms  to  persons  or  circumstances 
other  than  those  to  which  it  is  invalid  or  unenforceable,  shall  not  be  affected  thereby,  and 
each  term  and  provision  of  this  Agreement  shall  be  valid  and  shall  be  enforced  to  the 
extent  permitted  by  law. 

18.  The  liability  of  the  Applicant  or  its  successors  or  assigns  (including, 
without  limitation,  mortgagees)  arising  under  this  Agreement  shall  be  limited  solely  to  the 
interests  of  the  Applicant  in  the  Project  and  no  partner,  venturer,  trustee,  beneficiary, 
shareholder,  officer,  director  or  the  like  of  the  Applicant,  or  its  successors  or  assigns,  or 
any  person  or  entity  directly  or  indirectly  holding  any  interests  in  any  of  the  foregoing, 
from  time  to  time,  or  any  such  person's  or  entity's  separate  assets  or  property  shall  have  or 
be  subject  to  any  personal  liability  with  respect  to  any  obligation  or  liability  hereunder. 
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19.  Whenever  the  consent  or  approval  of  the  Authority  is  required  hereunder, 
under  the  FPIR,  or  otherwise,  such  consent  or  approval  shall  not  be  unreasonably 
withheld  or  delayed,  or  wherever  there  is  a  requirement  that  any  thing,  act  or 
circumstance  shall  be  satisfactory  to  the  Authority  or  shall  be  done  and  performed  to  the 
Authority's  satisfaction  or  any  other  requirement  of  similar  import,  the  Authority 
covenants  not  to  be  unreasonable  with  respect  thereto. 

20.  The  Authority  shall,  within  ten  (10)  business  days  after  written  request 
therefor  by  the  Applicant  or  any  mortgagee  of  the  Project  or  any  portion  thereof,  provide 
a  certificate  in  writing,  as  requested  or  applicable,  that  this  Agreement  or  any  particular 
Paragraph  hereof  specified  by  the  requesting  party  is  in  full  force  and  effect  and 
unmodified,  or  in  what  respects  this  Agreement  is  no  longer  in  force  or  effect  or  has  been 
modified,  that  the  Applicant  is  in  compliance  with  this  Agreement  or  any  particular 
Paragraph  hereof  specified  by  the  requesting  party,  or  in  what  respects  there  is  non- 
compliance, or  as  to  any  other  matter  reasonably  related  to  the  Project  which  the 
requesting  party  may  reasonably  request  ofthis  Authority. 

21.  The  Authority  hereby  authorizes  the  Director  of  the  Authority  to  take  any 
action  hereunder  or  in  connection  with  the  FPIR  or  the  DIP  Plan  on  behalf  of  the 
Authority  (including,  without  limitation,  the  granting  of  consents  or  approvals  and  the 
execution  and  delivery  of  certificates  hereunder  or  under  the  Development  Review 
Process,  except  for  the  issuance  of  a  Project  Certificate  of  Completion),  and  any  action  so 
taken  shall  be  binding  upon  the  Authority. 

22.  All  notices  or  other  communications  required  or  permitted  to  be  given 
under  this  Agreement  shall  be  in  writing,  signed  by  a  duly  authorized  officer  or 
representative  of  the  Authority  or  the  Applicant,  as  the  case  may  be,  and  shall  be  either 
hand  delivered  or  mailed  postage  pre-paid,  by  registered  or  certified  mail,  return  receipt 
requested  and  shall  be  deemed  given  when  delivered,  if  by  hand,  or  when  deposited  with 
the  U.S.  Postal  Service,  if  mailed  to  the  principal  office  of  the  party  to  which  it  is 
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directed,  which  is  as  follows  unless  otherwise  designated  by  written  notice  to  the  other 
party: 

Applicant:  Fenway  Retail  Limited  Partnership 

c/o  New  England  Development 
One  Wells  Avenue 
Newton,  Massachusetts  02159 


with  a  copy  to:  Goulston  &  Storrs,  P.C. 

400  Atlantic  Avenue 
Boston,  MA  021 10-3333 
ATTN:  Michael  J.  Haroz,  Esq. 

Authority:  Boston  Redevelopment  Authority 

1  City  Hall  Square 
Boston,  MA  02201 
ATTN:  Director 

with  a  copy  to:  Boston  Redevelopment  Authority 

1  City  Hall  Square 
Boston,  MA  02201 
ATTN:  Chief  General  Counsel 


IN  WITNESS  WHEREOF  the  parties  hereto  have  caused  this  instrument  to  be 
executed  in  their  behalf  by  their  respective  officers  thereunto  duly  authorized  as  of  the 
day  and  year  first  above  set  forth. 

:  BOSTON  REDEVELOPMENT  AUTHORITY 


By: 


Marisa  Lago,  Director 
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FENWAY  RETAIL  LIMITED  PARTNERSHIP, 
a  Delaware  limited  partnership 

By:       CRNED  Fenway  Limited  Partnership,  its 
general  partner 

By:  CRNED  Fenway,  Inc. 


By: 
Its: 


Approved  as  to  Form 


Kevin  J.  Morrison 

Acting  Chief  General  Counsel 

Boston  Redevelopment  Authority 
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EXHIBIT  A 


A  certain  parcel  of  land  in  Boston,  Suffolk  County,  Massachusetts  shown  on  a 
plan  entitled  "Plan  of  Property  Owned  By  Sears  Roebuck  And  Co.  Brookline  Avenue  & 
Park  Drive  Boston  Massachusetts"  prepared  by  Cullinan  Engineering  Co.,  Inc.  Civil 
Engineers  -  Land  Surveyors  dated  February  13,  1989,  revised  to  August  4,  1993,  to  be 
recorded  with  Suffolk  Registry  of  Deeds  and  bounded  and  described  according  to  said 
plan  as  follows: 

SOUTHEASTERLY     by  Brookline  Avenue,  366. 1 1  feet; 


SOUTHEASTERLY, 
SOUTHERLY  and 
SOUTHWESTERLY 


by  the  intersection  of  Brookline  Avenue  and 
Park  Drive,  219.24  feet,  70.00  feet  and  28.53 
feet; 


SOUTHWESTERLY    by  Park  Drive,  433.5 1  feet  and  21 1 .3 1  feet; 

NORTHWESTERLY    by  land  now  or  formerly  of  Consolidated  Rail 

Corporation,  459.86  feet  and  20.87  feet;  and 


EASTERLY, 

NORTHEASTERLY, 

SOUTHEASTERLY 

and 
NORTHEASTERLY 


by  three  lines  in  Fullerton  Street  and  by 
Fullerton  Street  measuring  respectively  37.55 
feet,  118.29  feet,  20.71  feet  and  452.43  feet. 


Said  premises  contain  383,072  square  feet  more  or  less  or  8.80  acres  according  to 
said  plan. 


A-2 
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EXHIBIT  B 
[Final  Adequacy  Determination] 
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EXHIBIT  C 
[Development  Impact  Project  Plan] 
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EXHIBIT  D 
[Copy  of  Development  Review  Procedures,  1985,  revised  1986] 
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DEVELOPMENT  IMPACT  PROJECT  AGREEMENT 
INCLUDING  PROVISIONS  FOR  THE  JOBS  CONTRIBUTION  GRANT 

FOR 
THE  FENWAY  PROJECT 


This  DEVELOPMENT  IMPACT  PROJECT  AGREEMENT  is  made  as  of. 
between  the  BOSTON  REDEVELOPMENT  AUTHORITY 


(hereinafter  "Authority"),  a  public  body  politic  and  corporate  created  pursuant  to  Chapter 
121B  of  the  Massachusetts  General  Laws,  as  amended,  acting  in  its  capacity  as  the 
planning  board  for  the  City  of  Boston  pursuant  to  Chapter  652  of  the  Acts  of  1960,  as 
amended,  and  having  a  principal  place  of  business  of  One  City  Hall  Square,  Boston, 
Massachusetts  02201-1007,  and  FENWAY  RETAIL  LIMITED  PARTNERSHIP,  a 
Delaware  limited  partnership  with  CRNED  Fenway  Limited  Partnership,  a  Delaware 
limited  partnership,  as  its  general  partner,  with  an  address  c/o  New  England 
Development,  One  Wells  Avenue,  Newton,  MA  02159,  its  successors  and  assigns 
(hereinafter  "Applicant");  the  Authority  and  Applicant,  collectively,  shall  be  referred  to 
herein  as  the  "Parties". 

WITNESSETH: 
WHEREAS,  the  Applicant  wishes  to  undertake  the  development  of  a  certain 
parcel  of  land  in  the  City  of  Boston  bounded  by  Park  Drive,  Brookline  Avenue,  Fullerton 
Street  and  the  Riverside  or  "D"  branch  of  the  MBTA  Green  Line,  as  more  particularly 
described  in  Exhibit  A  attached  hereto  and  made  a  part  hereof  (hereinafter  the  "Site"); 
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WHEREAS,  the  Applicant  has  voluntarily  submitted  such  development  to  the 
Development  Review  Requirements  of  Article  3 1  of  the  Boston  Zoning  Code  (the 
"Code")  and  pursuant  to  such  submission  the  Authority  has  issued  on  January  4,  1995  its 
Adequacy 

Determination  (the  "Adequacy  Determination")  of  the  Applicant's  Final  Project  Impact 
Report  (the  "FPIR"); 

WHEREAS,  the  Applicant  proposes  to  construct  on  the  Site  a  retail  development 
(the  "Project"),  as  described  in  the  FPIR,  which  Project  is  to  consist  of  (a)  the 
development  of  approximately  560,000  square  feet  of  gross  leasable  retail  and  related 
space  and  (b)  the  conversion  of  the  existing  Sears  Building  on  the  Site  to  an  open  parking 
structure  serving  such  retail  space; 

WHEREAS,  an  affiliate  of  the  Applicant  is  proposing  to  develop  the  Project  as  a 
Chapter  121 A  project  in  the  City  and  pursuant  to  such  affiliate's  application  for  approval 
as  a  Chapter  121A  project  (the  "121A  Application")  the  Authority  has  issued  its  approval 
dated (the  "121A  Approval")  for  the  Project; 

WHEREAS,  the  Applicant  recognizes  that  the  construction  of  the  Project  may 
have  an  indirect  impact  on  the  costs  of  housing  in  the  City  of  Boston  (the  "City"); 

WHEREAS,  the  Applicant  recognizes  that  the  construction  of  the  Project  may 
result  in  the  creation  of  new  jobs,  which  in  turn  may  require  the  creation  of  new  job 
training  programs  or  the  expansion  of  existing  programs; 
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WHEREAS,  the  Project  constitutes  a  Development  Impact  Project  as  defined  in 
Section  26A-2(1)  of  Article  26  of  the  Code  and  Section  26B-2(1)  of  Article  26  of  the 
Code; 

WHEREAS,  the  Neighborhood  Housing  Trust  (the  "Neighborhood  Housing 
Trust")  as  referred  to  in  Article  26  of  the  Code  has  been  created  under  the  authority  of 
Chapter  371  of  the  Acts  of  1987  and  the  laws  of  the  Commonwealth  of  Massachusetts 
and  administered  pursuant  to  a  Declaration  of  Trust  dated  November  19,  1985  and 
pursuant  to  an  Ordinance  Establishing  The  Neighborhood  Housing  Trust  passed  by  the 
Boston  City  Council  on  May  21,  1986  and  approved  by  the  Mayor  of  Boston  on  July  6, 
1986; and 

WHEREAS,  the  Neighborhood  Jobs  Trust  (the  "Neighborhood  Jobs  Trust")  as 
referred  to  in  Article  26B  of  the  Code  has  been  created  under  the  authority  of  Chapter  371 
of  the  Acts  of  1987  and  the  laws  of  the  Commonwealth  of  Massachusetts  and 
administered  pursuant  to  a  Declaration  of  Trust  dated  November  19,  1985  and  pursuant  to 
an  Ordinance  Establishing  The  Neighborhood  Jobs  Trust  passed  by  the  Boston  City 
Council  on  August  19,  1987  and  approved  by  the  Mayor  of  Boston  on  September  8,  1987. 

NOW,  THEREFORE,  in  consideration  of  the  mutual  covenants  and  agreements 
herein  contained,  the  parties  hereto  agree  as  follows: 
ARTICLE  I.  DEVELOPMENT  IMPACT  PROJECT  PLAN 

1 . 1        Development  Impact  Project  Plan.  The  Applicant  submitted  to  the 
Authority  a  Development  Impact  Project  Plan  (the  "DIP  Plan"  or  "Plan"),  attached  hereto 
as  Exhibit  B  and  incorporated  herein  by  this  reference,  as  required  by  Section  26A-3  of 
Article  26A  and  Section  26B-3  of  Article  26B  of  the  Code,  that  after  a  public  hearing 
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held  on  March  16,  1995,  notice  of  which  was  published  in  The  Boston  Herald  on  March 
6,  1995.  the  Authority  approved  such  Development  Impact  Project  Plan  on 


_,  1995,  as  part  of  the  grant  of  the  121 A  Approval  and  the  Adequacy  Determination. 

ARTICLE  2.  HOUSING  LINKAGE  PAYMENT 

2.1        (a)        Housing  Linkage  Payment  The  Applicant  shall  be  responsible,  in 

accordance  with  and  subject  to  the  terms  of  this  Agreement,  for  a  Development  Impact 

Project  Contribution  (hereinafter  "Housing  Linkage  Payment")  as  such  term  is  defined  in 

Section  26A-2(3)  of  Article  26A  of  the  Code,  in  the  amount  as  calculated  and  set  forth  in 

Section  2.2  of  this  Agreement.  The  Applicant  shall  pay  the  first  installment  on  the 
Housing  Payment  Date  (as  hereinafter  defined)  and  shall  pay  the  remainder  of  the 
Housing  Linkage  Payment  in  eleven  (11)  equal  annual  installments,  as  provided  in  Article 
26A  of  the  Code.  Said  payment(s)  shall  be  paid  to  the  Collector-Treasurer  of  the  City  of 
Boston,  One  City  Hall  Square,  Room  M-5,  Boston,  Massachusetts  02201,  as  managing 
trustee  of  the  Neighborhood  Housing  Trust. 

(b)  Late  Payment.  In  the  event  any  Housing  Linkage  Payment  or 
installment  thereof  is  not  made  in  a  timely  manner  as  provided  herein,  the  Applicant  shall 
pay  interest  thereon  at  the  rate  of  1 .5%  per  month,  commencing  on  the  applicable  date 
when  payment  should  have  been  received  by  the  Collector-Treasurer  of  the  City  of 
Boston,  and  ending  on  the  date  when  the  Collector-Treasurer  of  the  City  of  Boston 
receives  payment. 

(c)  Letter  of  Credit.  If  within  three  (3)  years  of  the  date  hereof,  the 
Authority  gives  notice  to  the  Applicant  that  the  City  has  elected  to  sell  or  otherwise 
transfer  to  an  institutional  lender  the  City's  interest  in  the  Applicant's  Housing  Linkage 
Payment  Obligation,  which  notice  shall  certify  that  letters  of  credit  to  serve  housing 
linkage  obligation  have  been  or  are  being  required  in  connection  with  all  non-institutional 
projects  subject  to  the  housing  linkage  obligation  imposed  by  Article  26-A  of  the  Code 
and  that  such  letters  of  credit  are  a  prerequisite  of  such  sale  or  transfer  by  the  City,  then 
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within  ninety  (90)  days  of  such  notice,  the  Applicant  shall  deliver  to  the  Authority  an 
assignable  letter  (or  letters)  of  credit  for  the  benefit  of  the  Housing  Trust  (the  "Letter  of 
Credit")  in  an  amount  equal  to  the  then  outstanding  balance  of  the  total  Housing  Linkage 
Payment  due. 

(i)        The  Letter  of  Credit  shall  remain  in  full  force  and  effect 

until  the  entire  Housing  Linkage  Payment  shall  have  been  paid  (it  being 
agreed  and  understood  that  the  Letter  of  Credit  may,  subject  to  the  terms 
hereof,  have  an  expiration  date  earlier  than  the  expiration  of  the  twelve- 
year  period  during  which  the  Applicant's  obligations  under  the  Housing 
Payment  would  remain  outstanding,  so  long  as  such  Letter  of  Credit 
authorizes  the  Authority  to  draw  upon  it  if  not  replaced,  extended  or 
renewed  at  least  thirty  (30)  days  prior  to  its  expiration  date).  The  Letter  of 
Credit  shall  be  for  a  period  of  not  less  than  one  (1)  year.  In  the  event  that 
any  installment  due  hereunder  remains  outstanding  as  of  the  date  thirty 
(30)  days  before  the  expiration  of  such  Letter  of  Credit,  such  Letter  of 
Credit  shall,  at  least  thirty  (30)  days  before  such  expiration,  be  extended  or 
replaced  with  a  substitute  Letter  of  Credit  with  a  term  of  not  less  than  one 
(l)year. 

(ii)        The  Letter  of  Credit  shall  provide  that  it  is  payable  upon 
presentation  to  the  issuer  of  a  certified  statement  by  the  Director  of  the 
Authority  or  by  the  Collector-Treasurer  of  the  City  of  Boston  stating  that 
(A)  a  payment  obligation  secured  by  the  Letter  of  Credit  has  not  been 
timely  satisfied  or  (B)  the  Letter  of  Credit,  as  the  same  may  have  been 
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extended,  has  not  been  extended  (or  further  extended,  as  the  case  may  be) 
prior  to  thirty  (30)  days  before  its  expiration,  as  required  by  the  terms  of 
this  Agreement. 

(iii)  The  Applicant  may,  by  tendering  evidence  of  the  receipt  by  the 
Collector-Treasurer  of  the  City  of  Boston  of  an  installment  of  the  Housing 
Linkage  Payment  (other  than  the  initial  installment),  reduce  the  amount  of 
the  Letter  of  Credit  by  the  amount  of  such  payment.  In  connection  with 
the  foregoing,  the  Authority  agrees  to  take  all  actions  which  may  be 
necessary  or  appropriate  to  enable  the  Applicant  to  implement  such 
reduction,  including  without  limitation,  providing  its  written  consent  to 
any  amendment  to  the  Letter  of  Credit  or  exchanging  the  Letter  of  Credit 
for  one  or  more  substitute  letters  of  credit  having  the  reduced  principal 
amount. 

2.2        Calculation  of  Linkage  Payment  The  Parties  hereby  acknowledge  that  the 
Project  will  include,  without  limitation,  certain  uses  enumerated  in  Table  D  of  Article 
26A  of  the  Code  ("Table  D  Uses"),  including  but  not  limited  to,  Use  ItemNos.  34,  35, 
36A,  37,  37A,  38,  41,43-46,  49  and  61.  The  exact  gross  floor  area  of  the  Project  to  be 
devoted  to  Table  D  Uses  of  Article  26A  of  the  Code  has  not  been  finally  established.  In 
calculating  the  gross  floor  area  devoted  to  Table  D  Uses  for  the  purposes  of  calculating 
the  total  amount  of  the  Housing  Linkage  Payment,  below-grade  and  above-grade  parking 
and  parking-related  accessories  (such  as  ticket  booths)  and  mezzanine,  storage  and/or 
loading  areas  not  used  as  accessory  selling  areas  shall  not  be  considered  "ancillary  or 
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accessory  to  the  uses  listed  in  Table  D"  within  the  meaning  of  Section  26A-3(2)  (a)  of  the 
Code.  The  Project  will  include  approximately  605,372  gross  square  feet  ("Table  D  Gross 
Floor  Area")  dedicated  to  Table  D  Uses,  which  Table  D  Gross  Floor  Area  is  calculated  in 
accordance  with  the  definition  of  gross  floor  area  as  contained  in  Section  2-(21)  of  the 
Code,  based  on  schematic  drawings  of  the  Project,  subject  to  the  provisions  of  the 
preceding  sentence  of  this  Section  2.2.  The  total  amount  of  the  Housing  Linkage 
Payment,  calculated  at  the  rate  of  $5.00  for  each  square  foot  of  Table  D  Gross  Floor  Area 
in  excess  of  100,000  square  feet  devoted  to  one  or  more  Table  D  Uses  will  approximate  a 
total  of  $2,526,860. 

The  Parties  hereby  acknowledge  that  the  amount  of  the  Housing  Linkage  Payment 
is  based  upon  Gross  Floor  Area  as  estimated  in  the  DIP  Plan.  Before  the  issuance  of  a 
Certificate  of  Occupancy,  the  Applicant  shall  submit  a  statement  of  the  final  Table  D 
Gross  Floor  Area  for  the  Project  as  certified  by  the  Project  Architect  (as  identified  in  the 
DIP  Plan).  If  the  actual  Table  D  Gross  Floor  Area  of  the  Project,  as  determined  by  the 
Authority  based  on  said  certification  from  the  Project  Architect,  differs  from  the  above- 
stated  estimate,  the  Applicant  and/or  the  Authority  as  appropriate  shall  adjust  the  amount 
of  the  Housing  Linkage  Payment  in  accordance  with  Articles  26  and  26A  of  the  Code  to 
reflect  the  actual  Table  D  Gross  Floor  Area,  provided  that  if  the  adjustment  reduces  the 
Housing  Linkage  Payment,  the  adjustment  as  to  any  Housing  Linkage  Payment  already 
paid  shall  be  in  the  form  of  a  credit  against  future  Housing  Linkage  Payment  obligations 
of  the  Applicant,  if  any. 

2.3        Recalculation.  The  Authority  hereby  agrees  that,  subject  to  the  final 
calculation  provisions  of  Section  2.2  of  this  Agreement,  any  change  in  the  formula 


GS1-15595-1 


(amount  or  rate  of  payment)  for  the  calculation  of  the  Housing  Linkage  Payment  as  set 
forth  in  Section  26A-3(2)  of  Article  26A  of  the  Code  and  otherwise,  or  any  change  in  the 
definition  of  "gross  floor  area"  in  Section  2-1(21)  of  Article  2  of  the  Code  or  other 
changes  in  the  Code  after  the  date  hereof,  shall  not  in  any  way  affect  the  Housing  Linkage 
Payment  determined  in  accordance  with  Section  2.2  of  this  Agreement  or  affect  the 
period  over  which  Housing  Linkage  Payments  are  to  be  made. 

2.4  Housing  Payment  Date.  The  Housing  Payment  Date  shall  be  the  earlier  of: 
(i)  the  date  twenty-four  (24)  months  after  the  granting  of  the  initial  building  permit  for  the 
Project  or  (ii)  the  date  of  the  issuance  of  the  initial  certificate  of  occupancy  of  the  Project. 

For  purposes  of  this  Agreement,  the  "initial  building  permit  for  the  Project"  shall  be 
deemed  to  refer  to  the  first  building  permit  issued  in  connection  with  the  construction  of 
the  Project  described  in  the  DIP  Plan  in  connection  with  the  Construction 
Commencement  Date,  (as  hereinafter  defined),  and  shall  not  refer  to  any  building  permit 
or  other  permits  or  approvals  issued  in  connection  with  the  demolition  of  any  structures 
(or  portions  thereof)  now  existing  on  the  Site,  or  the  conducting  of  borings,  soil 
investigations  or  other  similar  activities  whether  or  not  the  same  require  the  issuance  of  a 
partial  building  permit. 

2.5  Non- Accrual  of  Housing  Linkage  Payment  If  a  building  permit  is  not 
granted  for  the  Project,  or  if  construction  of  the  Project  is  abandoned  after  a  building 
permit  is  obtained  and  prior  to  the  Construction  Commencement  Date,  or  if  any  and  all 
building  permits  for  the  Project  are  revoked  or  lapse  and  are  not  renewed  prior  to  the 
Construction  Commencement  Date,  then  the  Applicant  shall  have  no  responsibility  for 
the  Housing  Linkage  Payment  and  any  portion  of  the  Housing  Linkage  Payment 
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previously  paid  by  the  Applicant  shall  be  credited  against  future  Housing  Linkage 
Payments,  if  any,  due  from  the  Applicant.  If  Applicant  shall  so  abandon  all  or  any 
portion  of  the  Project  after  a  building  permit  is  obtained,  the  Applicant  shall  file  with  the 
Authority  and  the  Housing  Trust  an  affidavit  stating  that  the  Project  or  such  portion  of  the 
Project  is  so  abandoned.  As  used  herein,  the  term  "Construction  Commencement  Date" 
means  the  date  on  which  any  substantial  construction  commences,  including  without 
limitation,  excavation,  foundation,  and  other  subsurface  work,  but  substantial 
construction  shall  not  include  the  demolition  of  any  structures  or  portions  thereof  now 
existing  on  the  Site  or  the  conduct  of  borings,  soils  investigations  or  similar  activities, 
whether  or  not  the  same  require  the  issuance  of  a  partial  building  permit. 

2.6  Credit  Toward  Linkage  Payment  If  the  City  of  Boston  should  hereafter 
impose,  assess,  or  levy  any  excise  or  tax  upon  the  Project,  the  proceeds  of  which  are 
dedicated,  in  whole  or  in  part,  to  the  establishment  of  a  fund  for  the  purposes 
substantially  the  same  as  the  purposes  recited  in  Section  26A-1  of  Article  26A  of  the 
Code,  the  amounts  payable  hereunder  by  Applicant  for  the  Project  shall  be  credited 
against  such  excise  or  tax;  provided,  however,  that  if  such  crediting  shall  not  be  legally 
permissible  to  satisfy  payment  of  such  tax  or  excise,  the  obligations  of  the  Applicant 
hereunder  for  the  Project  shall,  to  the  extent  of  the  amount  of  such  tax  or  excise, 
thereupon  cease  and  be  of  no  further  force  and  effect. 

2.7  Notice  of  Housing  Linkage  Payment  Upon  execution  of  this  Agreement, 
the  Authority  shall  notify  the  Collector-Treasurer  of  the  City  of  Boston,  as  managing 
trustee  of  the  Neighborhood  Housing  Trust  of  such  execution. 
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2.8        Assignment  of  Housing  Linkage  Payment  The  Applicant  and  the 
Authority  acknowledge  and  agree  that  the  Neighborhood  Housing  Trust  and/or  the 
Authority,  at  any  time  while  any  obligations  of  the  Applicant  under  Article  26A  of  the 
Code  remain  outstanding  upon  prior  notice  to  the  Applicant,  and  subject  only  to  the  final 
two  sentences  of  this  Section  2.8,  may  assign  and  convey  all  of  its  right,  title  and  interest 
in  and  to  any  of  the  then  remaining  annual  installments  of  the  Housing  Linkage  Payment 
payable  by  the  Applicant.  In  the  event  that  the  Neighborhood  Housing  Trust  and/or  the 
Authority  assigns  and  conveys  all  of  its  right,  title  and  interest  in  and  to  any  of  the 
remaining  annual  installments  of  the  Housing  Linkage  Payment,  the  Parties  hereto  agree 
to  execute  any  documents  reasonably  required  by  the  Assignee  to  evidence  such 
assignment,  and  thereafter,  the  Applicant  shall  pay  the  assigned  annual  installments  of  the 
Housing  Linkage  Payment  to  the  assignee.  The  Neighborhood  Housing  Trust  and  the 
Authority  shall  deliver  to  the  Applicant  a  statement  in  recordable  form  acknowledging 
that  upon  payment  of  all  the  assigned  annual  installments  of  the  Housing  Linkage 
Payment  to  such  assignee,  the  Applicant  shall  have  satisfied  its  obligations  under  Article 
26A  of  the  Code  to  make  the  Housing  Linkage  Payment  and  shall  no  further  obligation  to 
either  the  Authority  or  the  Neighborhood  Housing  Trust  (or,  if  less  than  all  of  the  then 
remaining  annual  installments  shall  have  been  so  assigned,  setting  forth  the  total  amount 
of  the  Applicant's  obligations  to  make  the  Housing  Linkage  Payment  that  will  remain 
outstanding  after  such  payments  shall  have  been  made  to  the  assignee).  The  Authority 
and  the  Neighborhood  Housing  Trust  shall  deliver  such  statement  to  the  Applicant  with 
the  notice  of  any  assignment  hereunder. 
ARTICLE  3.  JOBS  CONTRIBUTION  GRANT 
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3.1  Jobs  Linkage  Payment  The  Applicant  shall  be  responsible,  in  accordance 
with  the  terms  of  this  Agreement,  for  a  Jobs  Contribution  Grant  (hereinafter  the  "Jobs 
Linkage  Payment")  as  such  term  is  defined  in  Section  26B-2(3)  of  Article  26B  of  the 
Code,  in  the  amount  as  calculated  and  set  forth  herein.  The  Jobs  Linkage  Payment  shall 
be  made  to  the  Collector-Treasurer  of  the  City  of  Boston  as  custodian  for  the 
Neighborhood  Jobs  Trust.  The  Applicant  shall  pay  the  Jobs  Linkage  Payment  in  two  (2) 
equal  annual  installments.  The  first  installment  of  the  Jobs  Linkage  Payment  shall  be  due 
and  payable  on  the  Jobs  Payment  Date  (as  defined  herein)  and  the  second  installment 
shall  be  due  and  payable  on  the  one-year  anniversary  of  such  Jobs  Linkage  Payment  Date. 

Said  payments  shall  be  made  to  the  Collector-Treasurer  of  the  City  of  Boston,  One  City 
Hall  Square,  Room  M-5,  Boston,  Massachusetts  02201,  as  custodian  for  the 
Neighborhood  Jobs  Trust. 

3.2  Calculation  of  Jobs  Linkage  Payment  The  Parties  hereby  acknowledge 
that  the  Project  will  include,  without  limitation,  certain  uses  enumerated  in  Table  E  of 
Section  26B-3  (the  "Table  E  Uses"),  including,  but  not  limited  to,  Use  ItemNos.  34,  35, 
36A,  37,  37A,  38,  41,  43-46, 49  and  61 .  The  exact  gross  floor  area  of  the  Project  devoted 
to  Table  E  Uses  has  not  been  finally  established.  In  calculating  the  gross  floor  area 
devoted  to  Table  E  Uses  for  the  purpose  of  calculating  the  total  amount  of  the  Jobs 
Linkage  Payment,  below-grade  and  above-grade  parking  and  parking-related  accessories 
(such  as  ticket  booths)  and  mezzanine,  storage  and/or  loading  areas  not  used  as  accessory 
selling  areas  shall  not  be  considered  "ancillary  or  accessory  to  the  uses  listed  in  Table  E" 
within  the  meaning  of  Section  26B-3(2)(a)  of  the  Code.  The  Project  is  anticipated  to 
include  approximately  605,372  gross  square  feet  ("Table  E  Gross  Floor  Area")  dedicated 
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to  Table  E  Uses,  as  that  term  is  defined  in  Table  E  of  Article  26B  of  the  Code,  which 
Table  E  Gross  Floor  Area  is  calculated  in  accordance  with  the  definition  of  gross  floor 
area  as  contained  in  Section  2-(21)  of  the  Code,  based  on  schematic  drawings  of  the 
Project  subject  to  the  provisions  of  the  preceding  sentence  of  this  Section  3.2.  The  total 
amount  of  the  Jobs  Linkage  Payment,  calculated  at  the  rate  of  $1.00  for  each  square  foot 
of  Table  E  Gross  Floor  Area  in  excess  of  100,000  square  feet  devoted  to  one  or  more 
Table  E  Uses  will  approximate  a  total  of  $505,372.00. 

The  Parties  hereby  acknowledge  that  the  amount  of  the  Jobs  Linkage  Payment  as 
calculated  above  is  based  upon  Table  E  Gross  Floor  Areas  as  estimated  in  the  DIP  Plan. 
Before  the  issuance  of  a  Certificate  of  Occupancy,  the  Applicant  shall  submit  a  statement 
of  the  final  Table  E  Gross  Floor  Area  for  the  Project  as  certified  by  the  Project  Architect 
(as  identified  in  the  DIP  Plan).  If  the  actual  Gross  Floor  Area  of  the  Project,  as 
determined  by  the  Authority  based  on  said  certification  from  the  Project  Architect  differs 
from  the  above-stated  estimate,  the  Authority  and/or  Applicant,  as  appropriate,  shall 
adjust  the  amount  of  the  Jobs  Linkage  Payment  in  accordance  with  Article  26B  of  the 
Code  to  reflect  the  actual  Table  E  Gross  Floor  Area,  provided  that  if  the  adjustment 
reduces  the  Jobs  Linkage  Payment,  the  adjustment  as  to  any  Jobs  Linkage  Payment 
already  paid  shall  be  in  the  form  of  a  credit  against  future  Jobs  Linkage  Payment 
obligations  of  the  Applicant,  if  any. 

3.3       Recalculation.  The  Authority  hereby  agrees  that,  subject  to  the  final 
calculation  provisions  of  Section  3.2  of  this  Agreement,  any  change  in  the  formula 
(amount  or  rate  of  payment)  for  the  calculation  of  the  Jobs  Linkage  Payment  as  set  forth 
in  Section  26B-3(1)  of  Article  26B  of  the  Code  and  otherwise,  or  any  change  in  the 
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definition  of  "gross  floor  area"  in  Section  2-1(21)  of  Article  2  of  the  Code  or  other 
changes  in  the  Code  after  the  date  hereof,  shall  not  in  any  way  affect  the  Jobs  Linkage 
Payment  determined  in  accordance  with  Section  3.2  of  this  Agreement  or  affect  the 
period  over  which  Jobs  Linkage  Payments  are  to  be  made. 

3.4  Jobs  Linkage  Payment  Date.  The  Jobs  Linkage  Payment  Date  shall  be  the 
date  of  the  issuance  of  the  initial  building  permit  for  the  Project  as  defined  in  Section  2.4 
of  this  Agreement  (the  "Jobs  Linkage  Payment  Date"). 

3.5  Non- Accrual  of  Jobs  Linkage  Payment  If  a  building  permit  is  not  granted 
for  the  Project,  or  if  construction  of  the  Project  is  abandoned  after  a  building  permit  is 
obtained  and  prior  to  the  Construction  Commencement  Date  (as  defined  in  Section  2.4  of 
this  Agreement),  or  if  any  and  all  building  permits  for  the  Project  are  revoked  or  lapse 
and  are  not  renewed  prior  to  the  Construction  Commencement  Date,  then  the  Applicant 
shall  have  no  responsibility  for  the  Jobs  Linkage  Payment  and  any  portion  of  the  Jobs 
Linkage  Payment  previously  paid  by  the  Applicant  shall  be  credited  against  future  Jobs 
Linkage  Payments,  if  any,  due  from  the  Applicant. 

3.6  Notice  of  Execution  of  Development  Impact  Project  Agreement.  Upon 
execution  of  this  Agreement,  the  Authority  shall  notify  the  Trustee  of  the  Neighborhood 
Jobs  Trust  of  such  execution. 

3.7  Credit  Toward  Jobs  Linkage  Payment  If  the  City  of  Boston  should 
hereafter  impose,  assess,  or  levy  any  excise  or  tax  upon  the  Project  or  any  part  thereof,  the 
proceeds  of  which  are  dedicated,  in  whole  or  in  part,  to  the  establishment  of  a  fund  for  the 
purposes  substantially  the  same  as  the  purposes  recited  in  Section  26B-1  of  Article  26B 
of  the  Code,  the  amounts  payable  hereunder  by  Applicant  for  the  Project  or  any  part 

GS1 -15595-1  13 


thereof  shall  be  credited  against  such  excise  or  tax;  provided,  however,  that  if  such 
crediting  shall  not  be  legally  permissible  to  satisfy  payment  of  such  tax  or  excise,  the 
obligations  of  the  Applicant  hereunder  shall,  to  the  extent  of  the  amount  of  such  tax  or 
excise,  thereupon  cease  and  be  of  no  further  force  and  effect. 
ARTICLE  4.  LIABILITY 

4.1  Assignability.  This  Agreement  shall  be  binding  upon  and  enforceable 
against  the  successors  and  assigns  of  the  parties  hereto  (other  than  mortgagees  of  the 
Project  or  those  claiming  through  mortgagees  of  the  Project  unless  said  party  obtains  title 
to  the  Project  and  proceeds  with  development  of  the  Project),  it  being  understood  and 
agreed  that  the  Applicant  shall  have  a  right  to  transfer  or  assign  to  another  party  or  parties 
its  rights  and  interests  under  this  Agreement  and  in  all  or  a  portion  of  the  Site. 

4.2  Severability.  If  any  term  or  provision  of  this  Agreement,  or  the  application 
thereof  to  any  person  or  circumstance,  shall  to  any  extent  be  invalid  and  unenforceable, 
the  remainder  of  this  Agreement,  or  the  application  of  such  terms  to  persons  or 
circumstances  other  than  those  to  which  it  is  invalid  or  unenforceable,  shall  not  be 
affected  thereby,  and  each  term  and  provision  of  this  Agreement  shall  be  valid  and  shall 
be  enforced  to  the  extent  permitted  by  law. 

4.3  Liability.  The  liability  of  the  Applicant  or  its  successors  or  assigns 
(including,  without  limitation,  mortgagees)  arising  under  this  Agreement  shall  be  limited 
solely  to  the  interest  of  the  Applicant  in  the  Project,  and  no  partner,  venturer,  trustee, 
beneficiary,  shareholder,  officer,  director  or  the  like  of  the  Applicant,  or  its  successors  or 
assigns  or  any  person  directly  or  indirectly  holding  any  interests  in  any  of  the  foregoing, 
from  time  to  time,  or  any  such  person's  or  entity's  separate  assets  or  property  shall  have  or 
be  subject  to  any  personal  liability  with  respect  to  any  obligation  or  liability. 
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4.4        Limited  Undertaking.  Nothing  in  this  Agreement  shall  be  construed  as  an 
undertaking  by  the  Applicant  to  construct  or  complete  the  Project.  The  sole  obligation  of 
the  Applicant  is  to  adhere  to  the  DIP  Plan  if  and  to  the  extent  that  the  Project  is 
undertaken  by  Applicant,  and  to  fulfill  the  monetary  and  other  obligations  set  forth  in  this 
Agreement,  if  and  to  the  extent  that  the  Project  is  undertaken  by  the  Applicant. 
ARTICLE  5.  MISCELLANEOUS  PROVISIONS 

5.1  Amendments:  Law  to  be  Applied.  If  the  Parties  hereto  agree  hereafter  to 
amend  this  Agreement,  such  amendment  shall  be  in  writing  and  executed  by  the  Parties 
hereto.  This  Agreement  shall  be  governed  by  the  laws  of  the  Commonwealth  of 
Massachusetts,  and  sets  forth  the  entire  agreement  between  the  Parties.  This  Agreement 
is  binding  and  enforceable  under  contract  law  upon,  and  inures  to  the  benefit  of,  the 
Parties,  their  successors,  assigns  and  legal  representatives,  with  respect  to  the  Project  or 
any  part  thereof,  including  without  limitation,  any  successor  owner  or  owners  of  the 
Project  or  any  part  thereof,  and  the  Neighborhood  Housing  Trust  and  the  Neighborhood 
Jobs  Trust  as  third-party  beneficiaries,  and  shall  not  be  affected  by  any  subsequent 
amendment  or  repeal  of  Articles  26,  26A  or  26B  of  the  Code  or  court  decision  having  the 
effect  of  an  amendment  or  repeal  of  Articles  26,  26A  or  26B  of  the  Code. 

5.2  Capitalized  Terms.  The  capitalized  terms  used  herein  without  definition 
shall  have  the  meanings  ascribed  in  Articles  2,  26A  or  26B  of  the  Code  as  in  existence  on 
the  date  hereof,  unless  otherwise  provided. 

5.3  DIP  Plan  Approval.  The  Authority  also  acknowledges  that,  prior  to 
approving  the  DIP  Plan,  the  Authority  found  that  the  Plan  conforms  to  the  general  plan 
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for  the  City  as  a  whole  and  that  nothing  in  the  Plan  will  be  injurious  to  the  neighborhood 
or  otherwise  detrimental  to  the  public  welfare. 

5.4       Notice.    All  notices  or  other  communications  required  or  permitted  to  be 
given  under  this  Agreement  shall  be  in  writing,  signed  by  a  duly  authorized  officer  or 
representative  of  the  Authority  or  the  Applicant,  as  the  case  may  be,  and  shall  be  either 
hand  delivered  or  mailed  postage  pre-paid,  by  registered  or  certified  mail,  return  receipt 
requested,  and  shall  be  deemed  given  when  delivered,  if  by  hand,  or  when  deposited  with 
the  U.S.  Postal  Service,  if  mailed  to  the  principal  office  of  the  Party  to  which  it  is 
directed,  which  is  as  follows  unless  otherwise  designated  by  written  notice  to  the  other 
Party: 


Applicant: 


with  a  copy  to: 


Authority: 


with  a  copy  to: 


Fenway  Retail  Limited  Partnership 
c/o  New  England  Development 
One  Wells  Avenue 
Newton,  MA  02159 

Goulston  &  Storrs,  P.C. 
400  Atlantic  Avenue 
Boston,  MA  02110-3333 
ATTN:  Michael  J.  Haroz,  Esq. 

Boston  Redevelopment  Authority 
One  City  Hall  Square 
Boston,  MA  02201-1007 
ATTN:  Director 

Boston  Redevelopment  Authority 
One  City  Hall  Square 
Boston,  MA  02201-1007 
ATTN:  Chief  General  Counsel 


5.5        Certification  of  Compliance.  The  Authority  hereby  agrees  to  assist  the 
Applicant  in  obtaining  from  the  Collector-Treasurer  of  the  City  of  Boston,  upon 
satisfaction  by  the  Applicant  of  the  Housing  Linkage  Payment  and  the  Jobs  Linkage 
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Payment  obligations,  or  any  installment  thereto,  within  ten  (10)  business  days  after 
request  by  the  Applicant,  a  certification  in  recordable  form,  that  (i)  said  Housing  Linkage 
Payment  or  Jobs  Linkage  Payment,  or  both,  as  the  case  may  be,  has  been  satisfied  by  the 
Applicant  and  that  the  Applicant  has  no  further  liability  for  such  Housing  Linkage 
Payment  or  Jobs  Linkage  Payment,  or  (ii)  said  Housing  Linkage  Payment  and/or  Jobs 
Linkage  Payment  has  been  paid  to  date. 

5.6  Satisfaction  of  Development  Impact  Project  Requirements.  The  Authority 
hereby  acknowledges  that,  by  executing  this  Agreement,  the  Applicant  has  satisfied  the 
requirements  of  Section  26A-3(2)  of  Article  26A  and  Section  26B-3(2)  of  Article  26B  of 
the  Code  insofar  as  satisfaction  of  the  requirements  of  those  Sections  are  a  precondition 
to  the  granting,  allowing,  or  adopting  of  a  variance,  conditional  use  permit,  exception, 
deviation  under  G.L.  Chapter  121A,  or  zoning  map  or  text  amendment  with  respect  to  the 
Applicant's  development  of  the  Site. 

5.7  Titles.  The  captions  of  this  Agreement,  its  articles  and  sections  throughout 
this  document  are  intended  solely  to  facilitate  reading  and  referencing  its  provisions  and 
shall  not  affect  the  meaning  or  interpretation  of  this  Agreement. 

IN  WITNESS  WHEREOF,  the  Parties  hereto  have  caused  this  instrument  to  be 
executed  in  their  behalf  by  their  respective  officers  thereunto  duly  authorized  as  of  the 
day  and  year  first  above  set  forth. 

BOSTON  REDEVELOPMENT  AUTHORITY 

By:       


Marisa  Lago,  Director 
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FENWAY  RETAIL  LIMITED  PARTNERSHIP,  a 
Delaware  limited  partnership 

By:       CRNED  FENWAY  LIMITED 

PARTNERSHIP,  its  general  partner 

By:       CRNED  FENWAY,  INC.,  its  general 
partner 


By: 


Its: 

Hereunto  duly  authorized 


APPROVED  AS  TO  FORM: 


Kevin  J.  Morrison 

Acting  Chief  General  Counsel 

Boston  Redevelopment  Authority 


-18- 
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BOSTON  RESIDENTS 

CONSTRUCTION  EMPLOYMENT  PLAN 

FOR 

THE  FENWAY 

WHEREAS,  Fenway  Retail  Limited  Partnership  (the  "Developer"),  the  Boston 
Redevelopment  Authority  (the  "Authority")  and  the  Boston  Employment  Commission 
("BEC"  or  the  "Commission")  desire  to  bring  the  construction  employment  benefits  of  the 
Project,  as  hereinafter  defined,  to  residents  of  the  City  of  Boston,  minorities,  and  women; 
and 

WHEREAS,  Chapter  30  of  the  Ordinances  of  1983  established  the  Boston 
Residents  Jobs  Policy;  and 

WHEREAS,  the  Boston  Employment  Commission  has  been  established  by 
Chapter  12  of  the  Ordinances  of  1986,  as  amended,  a  copy  of  which  is  annexed  hereto  as 
Exhibit  A  and  incorporated  by  reference  herein,  (the  "Ordinance"),  in  part  to  foster  these 
goals  and  to  see  that  they  are  realized;  and 

WHEREAS,  the  Mayor's  Executive  Order  of  July  12,  1985,  entitled  "Executive 
Order  Extending  the  Boston  Residents  Jobs  Policy",  and  the  Cooperation  Agreement 
between  the  Developer  and  the  Authority  pertaining  to  the  Project,  dated  as  of 

,  199_  (the  "Cooperation  Agreement"),  each  require  the  Developer  to 

prepare  and  submit  and  the  Authority  to  approve  a  Boston  Residents  Construction 
Employment  Plan  ("Plan").NOW,  THEREFORE,  the  Developer,  the  Authority,  and  the 
Commission  do  hereby  agree  that  the  following  approved  Boston  Residents  Construction 
Employment  Plan,  which  shall  take  effect  as  a  binding  obligation  upon  all  parties,  shall 
be  as  follows: 

Section  I:  DEFINITIONS 

As  used  in  this  Plan,  the  following  terms  shall  have  the  meanings  set  forth  below. 
Capitalized  terms  used  in  this  Plan  without  definition  which  are  defined  in  the  Ordinance 
or  the  Commission  Regulations  shall  have  the  meanings  ascribed  to  them  in  the 
Ordinance,  or  the  Commission  Regulations. 

1 . 1         Boston  Residents  Construction  Employment  Standards:  The 

standards  established  under  said  Ordinance  and  said  July  12,  1985  Executive 
order,  specifically, 

(a)        at  least  50  percent  of  the  total  employee  work-hours  in  each  trade  shall  be 
by  bona  fide  Boston  Residents; 
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(b)  at  least  25  percent  of  the  total  employee  work-hours  in  each  trade  shall  be 
by  minorities; 

(c)  at  least  10  percent  of  the  total  employee  work-hours  in  each  trade  shall  be 
by  women. 

1 .2  Contractor:  The  general  contractor  for  the  Project  engaged  from  time  to  time  by 
the  Developer,  and,  where  the  context  requires,  any  subcontractor  thereto. 

1 .3  On-Site  Monitor:  An  individual  employed  by  the  Contractor  whose  responsibility 
will  be  (i)  to  serve  as  compliance  officer  for  the  purpose  of  pursuing  the  Boston 
Residents  Construction  Employment  Standards  and  (ii)  the  day-to-day 
implementation  of  this  Plan.  As  used  in  Section  3.5  and  3.6  hereof,  the  phrase 
"On-Site  Monitor"  shall  also  include  the  individual  designated  by  each 
subcontractor  to  serve  as  compliance  officer  for  the  purpose  of  pursuing  the 
Boston  Residents  Construction  Employment  Standards.  For  the  Project,  as 
described  in  Section  1 .4  below,  the  On-Site  Monitor  designated  by  each  such 
Contractor  or  Subcontractor  shall  report  to  Beaver  Builders,  Construction 
Manager  for  the  Project. 

1 .4  Project:  The  retail  development  as  more  fully  described  in  the  Cooperation 
Agreement  and  in  the  application  of  1928  Associates  Limited  Partnership 
pursuant  to  M.G.L.  C.  121 A  and  chapter  652  of  the  acts  of  1960  (the  "121 A 
Application"),  consisting  of  (a)  the  development  of  approximately  560,000  square 
feet  of  gross  leasable  retail  area  and  related  space,  and  (b)  the  conversion  of  the 
existing  Sears  Catalog  Merchandise  Distribution  Center  to  an  open  parking 
structure  serving  such  retail  space. 


Section  II:  GENERAL  REQUIREMENTS 

2.0  It  shall  be  the  Developer's  obligation  to  use  Best  Efforts  to  ensure  that  the  Boston 
Residents  Construction  Employment  Standards,  as  set  forth  in  this  Plan  and  as 
defined  in  the  Ordinance  in  effect  as  of  the  date  hereof,  are  met  by  the  Contractor 
and  any  subcontractor  of  the  Contractor  in  constructing  the  Project. 

2.1  The  Developer  shall  incorporate  into  its  construction  contract  with  the  Contractor 
and  shall  require  the  Contractor  to  incorporate  into  each  of  its  subcontracts  a 
provision  requiring  that  the  Contractor  and  each  subcontractor  engaged  in 
construction  in  connection  with  the  Project  use  Best  Efforts  to  comply  with  the 
Boston  Residents  Construction  Employment  Standards  and  this  Plan.  The 
Authority  or  the  Commission  may  also  direct  the  Developer  to  enforce  such 
provision.  The  incorporation  by  reference  of  this  Plan  into  any  such  construction 
contract  or  subcontract  shall  satisfy  such  obligation. 
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2.2  Documentation  of  the  Developer's  compliance  herewith  shall  be  maintained  by  the 
Developer;  documentation  of  the  Contractors'  and  subcontractors'  compliance 
herewith  shall  be  maintained  by  the  On-Site  Monitor.  The  Developer  shall 
provide  copies  of  documentation  maintained  by  it  and  that  maintained  by  the  On- 
Site  Monitor  to  the  Commission  as  required  herein  or  as  requested  from  time  to 
time  by  the  Authority  or  the  Commission. 

2.3  The  Developer  shall  cause  the  Contractor  to  prepare  a  projection  of  work  force 
needs  over  the  course  of  construction  of  the  Project  and  to  complete  the  Projected 
Work  Force  Form  attached  hereto  as  Exhibit  B  and  incorporated  herein  by 
reference.  The  Contractor  shall  update  such  projection  periodically  during  the 
course  of  construction  of  the  Project,  but  shall  not  be  required  to  do  so  more 
frequently  than  quarterly,  except  when  required  by  the  Commission  based  on 
reviews  of  Project  compliance  conducted  as  set  forth  in  Section  2.4  hereof. 

2.4  The  Commission,  pursuant  to  regulations  adopted  by  it,  shall  make  determinations 
as  to  compliance  by  the  Developer  and  the  Contractor  with  the  Boston  Residents 
Construction  Employment  Standards.  Such  determination  may  be  made  at  time 
intervals  as  set  out  in  one  of  the  following  two  schedules,  the  Commission 
reserving  the  right  to  utilize  the  schedule  which  allows  more  frequent 
determinations: 

(1)  When  the  Project  is  25,  50,  75  and  100  percent  complete,  or, 

(2)  Every  three  months  from  the  date  of  the  commencement  of  construction  of 
the  Project. 

"Percent  complete"  shall  be  measured  by  the  percentage  of  the  total  worker  hours 
expected  to  be  worked  on  the  Project  as  set  forth  in  the  projection  of  work  force 
needs  shown  on  the  Projected  Work  Force  Form  submitted  pursuant  to  Section  2.3 
hereof. 

2.5  The  Developer  shall  maintain,  and  shall  cause  the  Contractor  and  its 
subcontractors  to  maintain,  records  necessary  to  ascertain  compliance  with  this 
Plan  for  one  (1)  year  after  the  issuance  of  a  Certificate  of  Occupancy  for  the  shell 
and  core  of  the  Project. 

2.6  The  Developer  shall  meet  with  the  Contractor  at  each  regularly  scheduled  job 
meeting  during  construction  of  each  Project  to  review  the  Boston  Residents 
Construction  Employment  Standards.  The  Developer  shall  record  and  maintain 
the  minutes  of  such  meetings  and  forward  copies  thereof  to  the  Economic 
Development  and  Industrial  Corporation/Mayor's  Office  of  Jobs  and  Community 
Services  within  ten  (10)  calendar  days  of  a  request  for  the  same. 
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2.7  The  Developer  shall  require  that  the  Contractor  and  each  subcontractor  designate 
an  individual  to  serve  as  compliance  officer  for  the  purpose  of  pursuing  the 
Boston  Residents  Construction  Employment  Standards. 

2.8  Notwithstanding  anything  herein  to  the  contrary,  this  Plan  shall  be  binding  upon 
the  Developer  only  in  connection  with  the  construction  of  those  portions  of  the 
Project  to  be  constructed  by  the  Developer,  and  the  provisions  of  this  Agreement 
shall  not  apply  to  any  contractor  and/or  subcontractor  engaged  from  time  to  time 
by  tenants  or  other  occupants  of  the  Project,  provided,  however,  that  the 
Developer  agrees  to  use  reasonable  efforts  to  encourage  all  tenants  of  the  Project 
to  abide  by  the  Boston  Residents  Construction  Employment  Standards  (but  in  no 
event  shall  any  tenant's  failure  to  abide  by  such  standards  constitute  a  default  by 
any  such  tenant  under  its  lease). 

2.9  The  Developer  shall  use  reasonable  efforts  to  comply  with  the  following  standards 
relative  to  contracting  with  Minority  and  Women  Owned  Business  Enterprises  in 
all  construction  activity  directly  undertaken  by  the  Developer  for  the  Project, 
including  the  procurement  of  goods  and  services:  at  least  fifteen  percent  (15%)  of 
the  total  construction  contract  amount  shall  be  expended  on  Minority  Business 
Enterprises  and  at  least  five  percent  (5%)  of  the  total  construction  cost  amount 
shall  be  expended  on  Women  Business  Enterprises.  The  terms  "Minority 
Business  Enterprise"  and  "Women  Business  Enterprise"  shall  be  as  defined  in  a 
certain  Executive  Order  issued  by  the  Mayor  of  the  City  of  Boston,  dated 
December  17,  1987  (the  "Executive  Order"). 


SECTION  III  PROCEDURES 

3.0  The  Developer  shall  furnish  to  the  Authority  and  the  Commission  the  name,  title, 
business  address  and  telephone  number  of  the  person  designated  as  the  On-Site 
Monitor,  and  of  the  compliance  officer  so  designated  by  each 
subcontractor. 

3.1  Prior  to  the  start  of  construction  of  the  Project,  the  Developer  and  the  Contractor 
shall  meet  with  a  representative  of  the  Commission  for  the  purpose  of  discussing 
and  agreeing  upon  the  methods  and  procedures  for  the  implementation  of  the 
provisions  of  this  Plan.  Such  meeting  (the  "PreConstruction  Conference")  shall 
be  attended  by  the  subcontractors  to  the  Contractor  then  selected,  if  any,  who  shall 
have  been  notified  by  mail  of  the  time,  place,  and  purpose  of  such  Pre- 
Construction Conference  at  least  three  (3)  days  in  advance  thereof. 

3.2  Prior  to  the  start  of  construction  of  the  Project,  the  Contractor  and  each 
subcontractor  to  the  Contractor  then  selected,  if  any,  shall  meet  with  appropriate 
representatives  of  the  construction  trades  unions,  the  Commission,  and  the 
Authority  for  the  purpose  of  reviewing  the  Boston  Residents  Construction 
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Employment  Standards  and  the  estimated  employment  requirement  for 
construction  workers  over  the  course  of  construction  of  the  Project. 

3.3  Within  three  (3)  days  after  the  employment  or  assignment  of  a  worker  to  work  on 
the  Project,  the  Contractor  and  each  subcontractor  will  obtain  from  each  such 
worker  a  completed  and  signed  Residency  Verification  Form  in  the  form  attached 
hereto  as  Exhibit  C.  The  Residency  Verification  Form  shall  be  submitted  to  the 
Commission  together  with  the  first  Weekly  Utilization  Report  on  which  such 
worker's  employment  is  first  reported.  If  the  Contractor  or  the  subcontractor  shall 
have  requested  a  worker  to  complete  such  Residency  Verification  Form  and  the 
worker  shall  have  refused  to  do  so,  in  lieu  of  such  Residency  Verification  Form 
the  Contractor  or  subcontractor  shall  submit  a  sworn  statement  to  the  effect  that 
the  worker  had  been  requested  to  complete  and  sign  such  form  but  refused. 

3.4  One  week  following  the  commencement  of  construction  of  the  Project  and  each 
week  thereafter  until  such  work  is  complete,  the  On-Site  Monitor  shall  complete 
and  submit  to  the  Commission  for  the  week  just  ended  Weekly  Utilization 
Reports  in  the  form  attached  hereto  as  Exhibit  D.  In  lieu  of  submitting  the  form 
attached  hereto,  the  On-Site  Monitor  may  submit  payroll  records  containing  the 
same  information  as  is  required  on  the  form  attached  hereto  as  Exhibit  D. 

3.5  All  persons  applying  directly  to  the  Contractor  or  any  subcontractor  for 
employment  in  construction  of  the  Project  who  are  not  employed  by  the  person  to 
whom  application  for  employment  is  made  shall  be  referred  by  such  person  to  the 
Commission.  The  On-Site  Monitor  shall  forward  in  writing  to  the  Commission, 
within  two  (2)  business  days  of  receipt  thereof,  the  names,  home  addresses  and 
telephone  numbers  of  all  persons  applying  directly  to  the  Contractor  or  any 
subcontractor  for  employment  in  construction  of  the  Project  who  are  not 
employed  by  the  person  to  whom  application  for  employment  is  made.  The  On- 
Site  Monitor  shall  keep  a  written  record  of  all  referrals  made  pursuant  to  this 
Section  3.5  of  any  person  who  was  referred  to  the  Contractor  or  any  subcontractor 
by  EDIC/JCS  but  was  not  hired,  and  the  reasons  why  any  person  so  referred  was 
not  hired.  It  shall  be  a  sufficient  reason  for  failure  to  hire  any  person  so  applying 
or  referred  that  employment  of  such  person  would  not  comply  with  any  union 
security  clauses  contained  in  any  applicable  collective  bargaining  agreements  to 
which  construction  of  the  Project  is  subject. 

3.6  Each  request  for  qualified  construction  workers  made  by  the  Contractor  or  any 
subcontractor  to  a  union  hiring  hall,  business  agent,  or  contractor's  association 
shall  contain  a  recitation  of  the  Boston  Residents  Construction  Employment 
Standards  in  the  Form  attached  hereto  as  Exhibit  E  and  a  request  that  referrals  for 
construction  positions  be  referred  in  the  same  proportion  as  such  Boston 
Residents  Construction  Employment  Standards;  provided,  however,  that  if  at  the 
time  of  any  such  labor  request  the  requesting  party's  work  force  composition  falls 
short  of  the  Boston  Residents  Construction  Employment  Standards  in  any  one  or 
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more  categories,  such  labor  request  shall  seek  referrals  in  such  proportion  among 
such  categories  as  would  be  necessary  to  more  fully  achieve  the  proportions  set 
forth  in  the  Boston  Residents  Construction  Employment  Standards.  In  the  event 
that  the  union  hiring  hall,  business  agent  or  contractor's  association  to  whom  or 
which  such  a  request  has  been  made  fails  to  fully  comply  with  such  request,  the 
requesting  party's  On-Site  Monitor  in  writing  shall  seek  written  confirmation  from 
the  union  hiring  hall,  business  agent,  or  contractor's  association  that  there  are 
insufficient  workers  in  the  categories  specified  in  such  request  then  shown  on  the 
list  of  unemployed  workers  maintained  by  such  union  hiring  hall,  business  agent 
or  contractor's  association.  Copies  of  any  confirmation  so  obtained  shall  be 
submitted  forthwith  to  the  Commission.  Copies  of  any  request  for  qualified 
workers  made  at  a  time  that  the  requesting  party's  work  force  composition  falls 
short  of  any  one  or  more  of  the  Boston  Residents  Construction  Employment 
Standards  shall  be  forwarded  contemporaneously  to  the  Skills  Bank. 

3.7       Representatives  of  the  Commission  may  visit  the  site  of  the  Project  periodically 
during  normal  working  hours  to  verify  the  information  in  the  Weekly  Utilization 
Reports,  Residency  Verification  Forms,  or  other  documentation  submitted  by  the 
Contractor  or  the  Developer.  Such  representatives  shall  comply  with  all  safety 
and  site  control  requirements  imposed  by  the  Contractor. 


Section  IV:  DETERMINATION  OF  COMPLIANCE 

4.0  Any  alleged  failure  by  the  Developer,  the  Contractor  or  any  subcontractor,  as  the 
case  may  be,  as  determined  by  the  Commission  at  the  determination  intervals  set 
forth  in  Section  2.4  hereof  (subject,  however,  to  the  right  of  appeal)  to  use  Best 
Efforts  in  attempting  to  comply  with  the  Plan  or  the  Boston  Residents 
Construction  Employment  Standards,  shall  be  reported  to  the  Authority  and  shall 
constitute  presumptive  non-compliance  herewith.  Any  determination  by  the 
Authority  of  non-compliance  as  herein  defined  shall  be  made  only  after  the 
Authority  has  held  a  public  hearing  upon  the  issue  of  such  non-compliance,  notice 
of  which  shall  have  been  given  in  writing  to  the  Developer  and  the  Contractor  at 
least  fourteen  (14)  days  prior  to  such  hearing. 

4.1  The  Developer  and  the  Contractor  shall  have  the  right  to  pursue  any  available 
rights  of  appeal  with  respect  to  any  determination  by  the  Commission  or  the 
Authority  as  to  non-compliance  with  this  Plan  or  the  Ordinance,  including, 
without  limitation,  the  right  to  appeal  any  such  determination  to  the  Suffolk 
Superior  Court  or  any  other  court  of  competent  jurisdiction. 

Section  V:  SANCTIONS 

5.0        Pursuant  to  and  in  accordance  with  the  Ordinance,  as  to  the  Project,  the  Developer 
shall  deposit  into  an  escrow  account  established  by  the  Commission  or  the 
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Authority  an  amount  in  cash  or  other  suitable  security  equal  to  one  tenth  of  one 
percent  (0.1%)  of  the  total  cost  of  construction  of  the  Project  as  stated  in  the 
building  permit  application  for  the  Project,  up  to  a  maximum  of  Ten  Thousand 
Dollars  ($10,000).  Such  deposit  shall  be  made  upon  issuance  of  a  building  permit 
for  the  Project.  Such  deposit  shall  secure  the  obligation  of  the  Developer  to  pay, 
or  cause  the  Contractor  to  pay,  any  fines  recommended  by  the  Commission  by 
reason  of  the  noncompliance  herewith  of  the  Developer  or  the  Contractor,  as  the 
case  may  be,  and  shall  be  held  until  the  Commission  has  issued  a  Certificate  of 
Compliance  indicating  that  the  Developer  and  the  Contractor  have  complied  with 
this  Plan  or  have  satisfied  any  fines  recommended  by  the  Commission,  the 
Commission  agreeing  to  act  upon  a  request  by  the  Developer  for  a  Certificate  of 
Compliance  as  expeditiously  as  possible  consistent  with  applicable  regulations. 
Failure  to  deposit  such  sum  shall  itself  be  deemed  non-compliance  and  shall  be 
grounds  for  the  imposition  of  sanctions. 

5.1  All  fines  recommended  by  the  Commission  in  accordance  with  the  Ordinance 
shall  be  deemed  imposed  upon  the  Developer  by  the  Authority  in  its  capacity  as 
the  contracting  agency  within  the  meaning  of  the  Ordinance. 

5.2  The  Developer  and  the  Contractor  shall  be  subject  to  such  sanctions  as  are 
authorized  by  the  Ordinance;  provided,  however  that  no  such  sanction  shall  be 
imposed  without  notice  and  a  public  hearing  as  set  forth  in  Section  4.0  above. 

Section  VI:  MISCELLANEOUS 

6.0  The  provisions  of  this  Plan  are  severable,  and  if  any  shall  be  held  invalid, 
unconstitutional  or  otherwise  unenforceable  by  any  court  of  competent 
jurisdiction,  the  decision  of  such  court  shall  not  impair  any  of  the  remaining 
provisions. 

6. 1  This  Plan  shall  be  governed  by  and  construed  in  accordance  with  the  laws  of  The 
Commonwealth  of  Massachusetts. 

6.2  All  notices  required  or  permitted  to  be  given  under  this  Plan  shall  be  in  writing 
signed  by  duly  authorized  officers,  and  shall  be  deemed  delivered  if  mailed, 
postage  prepaid,  by  registered  or  certified  mail,  return  receipt  requested,  or 
delivered  by  hand  to  the  principal  office  of  the  party  to  which  it  is  directed,  which 
is  as  follows  unless  otherwise  designated  by  written  notice  to  the  other  party: 

Developer:  Fenway  Retail  Limited  Partnership 

c/o  New  England  Development 
One  Wells  Avenue 
Newton,  Massachusetts  02159 
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with  a 
copy  to: 


Authority: 


Goulston  &  Storrs 

400  Atlantic  Avenue 

Boston,  Massachusetts  021 10-3333 

Attn:  Michael  J.  Haroz,  Esq. 

Boston  Redevelopment  Authority 

One  City  Hall  Square, 

9th  Floor 

Boston,  Massachusetts  02201 

Attn:  Director 


Commission: 


Boston  Employment  Commission 
43  Hawkins  Street 
Boston,  Massachusetts  021 14 
Attn:  Executive  Director 


EDIC/JCS 


EDIC/JCS 

43  Hawkins  Street 

Boston,  Massachusetts  021 14 

Attn:  Director 


6.3  Section  titles  of  this  Plan  are  for  convenience  of  reference  only  and  shall  be 
disregarded  in  construing  any  provision  hereof. 

6.4  The  provisions  of  this  Plan  shall  be  binding  upon,  and  shall  inure  to  the  benefit  of, 
the  successors  and  assigns  of  the  Developer,  the  Authority,  and  the  Commission. 

6.5  From  and  after  the  date  of  this  Plan,  any  increases  in  the  percentages  set  forth  in 
the  Boston  Residents  Construction  Employment  Standards  shall  not  be  applicable 
to  the  Project. 

6.6  The  liability  of  the  Developer  or  its  successors  or  assigns  (including,  without 
limitation,  mortgagees)  arising  under  this  Plan  shall  be  limited  solely  to  the 
interests  of  the  Developer  in  the  Project  and  no  partner,  venturer,  trustee, 
beneficiary,  shareholder,  officer,  director  or  the  like  of  the  Developer,  or  its 
successors  or  assigns,  or  any  person  or  entity  directly  or  indirectly  holding  any 
interests  in  any  of  the  foregoing,  from  time  to  time,  or  any  such  person's  or  entity's 
separate  assets  or  property  shall  have  or  be  subject  to  any  personal  liability  with 
respect  to  any  obligation  or  liability  hereunder. 


GS1- 9119-3 


IN  WITNESS  WHEREOF,  the  undersigned  have  caused  this  Plan  to  be  executed 
and  delivered  as  of  the day  of ,  199_. 


FENWAY  RETAIL  LIMITED 

PARTNERSHIP 

a  Delaware  limited  partnership 

By:  CRNED  FENWAY  LIMITED 
PARTNERSHIP 

Its  General  Partner 

By:  CRNED  FENWAY,  INC. 
Its  General  Partner 


By:. 


BOSTON  EMPLOYMENT  COMMISSION 


By:. 


Name: 

Title:  Executive  Director, 
Duly  Authorized 


APPROVED  AS  TO  FORM: 


BOSTON  REDEVELOPMENT 
AUTHORITY 


By:. 
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12-10  CITY  OF  BOSTON  CODE  —  ORDINANCES  12-10 


12-10    ESTABLISHING  THE  BOSTON  EMPLOYMENT  COMMISSION. 

12-10.1    Preamble:  Policy  of  the  City  of  Boston. 

There  is  a  need  to  ensure  that  Boston  residents  receive  maximum  benefits  from 
the  growing  private  economy  of  their  city  and  the  economic  resurgence  of  office, 
hotel,  retail,  institutional,  and  unsubsidized  residential  development,  including  the 
permanent  jobs  which  emanate  from  this  economic  expansion;  and 

There  is  unemployment  and  underemployment  in  the  City  of  Boston,  both  among 
majority  and  minority  residents;  and 

Boston  is  experiencing  a  resurgence  in  its  economy  that  is  creating  the  potential 
for  unprecedented  economic  opportunity,  and 

Boston  has  fully  established  itself  as  the  economic  center  for  the  entire  New 
England  region  and  is  generating  wealth  and  revenues  for  people  throughout  the 
region;  and 

One  principal  aspect  of  a  strong  and  vibrant  city  is  the  ability  of  its 
breadwinners  to  gain  access  to  secure  jobs  that  pay  a  living  wage;  and 

Black,  Hispanic,  Asian  and  Native  American  residents  of  the  City  of  Boston,  as 
well  as  women  residents  have  historically  been  underrepresented  in  the  workforce; 
and 

An  Ordinance  establishing  the  Boston  Residents  Jobs  Policy,  Ordinances  of  1983, 
Chapter  301,  was  promulgated  to  insure  that  Boston  residents,  minorities,  and 
women  receive  job  preference  in  projects  that  have  City  funds  or  State  or  Federal 
funds  administered  by  the  city,  and  the  Mayor  issued  as  Executive  Order  relating 
to  the  Boston  Residents  Jobs  Policy,  dated  July  12,  1985,  which  established 
Resident  Construction  Employment  Standards  to  further  ensure  employment  for 
Boston  residents,  minorities,  and  women;  and  Under  the  Boston  Residents  Jobs 
Policy,  Boston  residents  are  enjoying  greatly  improved  access  to  jobs  in  the 
downtown  construction  industry  and 

It  is  the  policy  of  this  City  government  to  ensure  that  all  people  enjoy  fair  and 
open  access  to  employment  in  permanent  jobs  in  the  private  sector;  and 

It  can  be  shown  that  broader  cooperation  from  the  private  sector  can  produce 
meaningful  employment  opportunities  for  Boston  residents  who  want  and  need 
them;  and 

Job  placement  is  contingent  upon  proper  job  training  and  without  necessary 
skills  some  Boston  residents  cannot  secure  permanent  jobs;  and 


'Editor's  Note:  This  ordinance  is  codified  as  Section  8-9,  Boston  Residents  Jobs  Policy. 
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It  is  essential  to  the  success  of  the  1983  Boston  Residents  Jobs  Policy  Ordinance 
and  the  1985  Mayor's  Executive  Order  that  projects  and  employment  plans  be 
monitored,  that  findings  be  made  with  respect  to  compliance,  and  that 
recommendations  for  sanctions  be  determined,  and  that  all  this  be  done  in  a 
manner  that  provides  for  the  due  process  rights  of  all  parties;  and 

It  is  essential  to  engender  an  atmosphere  of  cooperation  between  the  public  and 
private  sectors  with  respect  to  permanent  jobs  for  Boston  residents,  minorities, 
and  women;  and 

The  following  is  declared  to  be  in  the  public  interest. 
(Ord.  1986  c.  12  Preamble.) 

12-10.2    Definitions. 

For  the  purposes  of  this  section,  the  following  definitions  shall  apply,  unless  the 
context  otherwise  requires: 

Best  Efforts  shall  mean  that  developers  and  contractors  may  rely  on  traditional 
referral  methods  in  the  hiring  of  journeymen,  apprentices,  advanced  trainaes  and 
helpers.  Developers  and  contractors  also  shall  implement  affirmative  action  steps 
which  include  the  following  to  the  extent  that  such  steps  do  not  conflict  with  any 
applicable  collective  bargaining  agreements: 

a.    As  to  Contractors: 

1.  The  contractor  shall  designate  and  shall  require  each  subcontractor  to 
designate  an  individual  to  serve  as  a  compliance  officer  for  the  purpose  of 
pursuing  the  Boston  Residents  Construction  Employment  Standards  ("Standards"). 

2.  Prior  to  the  start  of  construction,  the  contractor  and  each  subcontractor 
then  selected  shall  meet  with  appropriate  representatives  of  the  construction 
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trade  unions,  representatives  from  Mayor's  Office  of  Jobs  and  Community  Services, 
and  the  awarding  or  contracting  authority  for  the  purpose  of  reviewing  the 
Standards  and  the  estimated  employment  requirements  for  construction  activity 
over  the  construction  period  of  the  Covered  Project. 

3.  Whenever  any  person  involved  in  the  construction  of  a  Covered  Project 
makes  a  request  to  a  union  hiring  hall,  business  agent  or  contractor's  association 
for  qualified  construction  workers,  the  request  shall  ask  that  those  qualified 
applicants  referred  for  construction  positions  be  referred  in  the  proportions 
specified  in  the  Boston  Resident  Construction  Employment  Standards  and  shall, 
further,  contain  a  recitation  of  such  Standards.  However,  if  the  requesting  party's 
workforce  composition  at  any  time  falls  short  of  any  one  or  more  of  the 
proportions  specified  in  the  Standards,  the  requesting  party  shall  adjust  his  or  her 
request  so  as  to  seek  to  more  fully  achieve  the  proportions  specified  in  the 
Standards.  If  the  union  hiring  hall,  business  agent  or  contractor's  association  to 
whom  a  request  for  qualified  employees  has  been  made  fails  to  fully  comply  with 
such  request,  the  requesting  party's  compliance  officer  shall  seek  written 
confirmation  from  the  hall,  agent  or  association  that  there  are  insufficient 
employees  in  the  categories  specified  in  the  request  and  that  such  insufficiency  is 
documented  on  the  unemployed  list  maintained  by  the  hall,  agent  or  association. 
Copies  of  any  confirmation  so  obtained  shall  be  forwarded  to  the  Commission. 
Copies  of  any  requests  for  qualified  employees  made  at  a  time  that  the  requesting 
party's  workforce  composition  falls  short  of  any  one  or  more  of  such  Standards 
shall  be  forwarded  contemporaneously  to  the  Skills  Bank. 

4.  All  persons  applying  directly  to  the  Contractor  or  any  subcontractor  for 
employment  in  construction  on  a  Covered  Project  who  are  not  employed  by  the 
party  to  whom  application  is  made  shall  be  referred  by  said  party  to  the  Mayor's 
Office  of  Jobs  and  Community  Services,  and  a  written  record  of  such  referral  shall 
be  made  by  said  party,  a  copy  of  which  shall  be  sent  to  such  Office  of  Jobs  and 
Community  Services.  - 

5.  Contractor  shall  maintain  a  current  file  of  the  names,  addresess,  and 
telephone  numbers  of  each  Boston  resident,  minority,  and  woman  who  has  sought 
employment  with  respect  to  a  Covered  Project,  or  who  was  referred  to  the 
contractor  by  the  Mayor's  Office  of  Jobs  and  Community  Services  but  was  not 
hired.  The  contractor  shall  maintain  a  record  of  the  reason  any  such  person  was 
not  hired.  If  the  construction  of  the  Covered  Project  is  subject  to  any  union 
collective  bargaining  agreements,  it  shall  be  required  that  the  employee  complies 
with  any  lawful  union  security  clauses  contained  in  such  agreement. 

6.  The  Contractor  shall  in  a  timely  manner  complete  and  submit  to  the 
Commission  a  projection  of  work  force  needs  over  the  course  of  the  construction 
of  the  Covered  Project.  Such  a  submission  shall  reflect  needs  by  trade  for  each 
month  of  the  construction  process. 
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7.  The  contractor  shall  obtain  from  each  worker  employed  in  the  construction 
of  the  Covered  Project  a  sworn  statement  containing  the  worker's  name  and  place 
of  residence. 

8.  One  week  following  the  commencement  of  construction  of  the  project,  and 
each  week  thereafter  until  such  work  is  completed,  the  contractor  shall  complete 
and  submit  to  the  Mayor's  Office  of  Jobs  and  Community  Services  for  the  week  just 
ended  a  report  which  reflects  (a)  for  each  employee,  the  employee's  name,  place  of 
residence,  race,  gender,  trade  and  the  total  number  of  worker  hours  he  or  she 
worked,  and  (b)  the  total  worker  hours  of  its  total  workforce. 

9.  The  contractor  and  each  subcontractor  shall  maintain  records  reasonably 
necessary  to  ascertain  compliance  with  the  steps  detailed  in  subparagraph  1 
through  8  hereof  for  at  least  one  year  after  the  issuance  of  a  Certificate  of 
Occupancy  for  the  Covered  Project.  In  its  review  of  records  of  a  construction 
project  submitted  to  demonstrate  compliance  with  these  steps,  the  Commission 
shall  take  into  consideration  any  affirmative  action  outreach  programs  and 
affirmative  action  job  training  program  of  the  particular  trades  participating  in  the 
Covered  Project. 

b.    As  to  Developers: 

1.  Developers  of  Covered  Projects  shall  incorporate  in  every  general 
construction  contract  or  construction  management  agreement  an  enumeration  of 
the  Standards  and  shall  impose  a  responsibility  upon  any  such  general  contractor 
or  construction  manager  to  take  all  steps  enumerated  in  subparagraph  1  through 
9  in  paragraph  a  of  this  subsection  and  to  incorporate  such  Standards  in  all 
subcontracts  and  impose  upon  all  subcontractors  the  obligation  to  take  such  steps. 

2.  The  developer  shall  meet  with  the  contractor  no  less  frequently  than 
weekly  throughout  the  period  of  construction  of  the  Covered  Project  to  review  the 
contractor's  compliance  with  such  Standards  and  steps.  The  developer  shall 
maintain  minutes  of  such  meetings  and  shall  forward  a  copy  of  such  minutes  to 
the  Mayor's  Office  of  Jobs  and  Community  Services  within  ten  (10)  days  of  each 
such  meeting. 

3.  The  developer  shall  comply  with  the  escrow  deposit  requirements  of 
subsection  12-10.9  hereof. 

Boston  Employment  Commission,  hereinafter  "Commission"  shall  mean  there 
shall  be  in  the  City  a  Commission  known  as  the  Boston  Employment  Commission, 
consisting  of  seven  (7)  members,  all  appointed  by  the  Mayor.  The  Commission  shall 
have  the  powers  and  duties  set  forth  in  subsection  12-10.4  herein.  The  members  of 
the  Commission  shall  be  deemed  special  municipal  employees  for  purposes  of 
Chapter  268A  of  the  Massachusetts  General  Laws. 

Boston  Resident  shall  mean  any  person  for  whom  the  principal  place  where  that 
person  normally  eats  and  sleeps  and  maintains  his  or  her  normal  personal  and 
household  effects  is  within  the  City  limits  of  the  City  of  Boston. 
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Boston  Residents  Construction  Employment  Standards  shall  mean  the  standards 
as  contained  below: 

a.  At  least  fifty  (50%)  percent  of  all  worker-hours  on  a  craft-by-craft  basis  in 
Covered  Projects  shall  be  worked  by  Boston  Residents; 

b.  At  least  twenty-five  (25%)  percent  of  all  worker-hours  on  a  craft-by-craft 
basis  in  Covered  Projects  shall  be  worked  by  Minority  Persons; 

c.  At  least  ten  (10%)  percent  of  all  worker-hours  on  a  craft-by-craft  basis  in 
Covered  Projects  shall  be  worked  by  women. 

Boston  Resident  New  Hire  Goals  shall  mean  that  the  commission  will  determine 
baseline  hiring  goals  for  Boston  residents,  minorities  and  women,  such  determi- 
nation to  be  based  upon  a  consideration  of: 

a.  Current  workforce  composition; 

b.  The  composition  of  the  workforce  that  is  unemployed; 

c.  Numbers  and  categories  of  new  job  opportunities  being  created  in  Boston; 
and 

d.  An  examination  of  employment  trends  in  Boston  over  the  last  five  (5)  years. 

The  Commission  shall  reevaluate  annually,  and  modify  if  appropriate,  such  goals 
based  upon  the  number  of  permanent  full-time  equivalent  new  hires  of  Boston 
residents,  minorities  and  women  during  the  previous  calendar  year. 

Covered  Projects  shall  mean  all  projects,  contracts,  or  agreements  within  the 
jurisdiction  of: 

a.  The  Boston  Residents  Jobs  Policy,  Ordinances  of  1983,  Chapter  301 
(hereinafter  referred  to  as  "Jobs  Ordinance")  and  for  which  the  contract  or 
agreement  is  executed  after  the  effective  date  of  this  section;  and 

b.  Any  new  construction  or  substantial  rehabilitation  project  in  the  City  tc 
which  any  partial  or  full  building  permit  has  not  already  been  issued  for  this 
specific  construction  or  rehabilitation,  dedicated  to  a  retail,  restaurant,  and/or 
institutional  use  as  defined  in  the  Boston  Zoning  Code,  which  requires  approval  by 
the  Zoning  Board  of  Appeals  and  in  which  it  is  proposed  to  erect  a  structure  or 
structures  having  a  total  gross  floor  area  (exclusive  of  all  accessory  parking  garage 
space)  in  excess  of  one  hundred  thousand  (100,000)  square  feet  or  to  enlarge  or 
extend  a  structure  or  structures  so  as  to  increase  its  (or  their)  gross  floor  area 
(exclusive  of  all  accessory  parking  garage  space)  by  more  than  one  hundred 
thousand  (100,000)  square  feet  or  to  substantially  rehabilitate  a  structure  or 
structures  having,  or  to  have,  after  rehabilitation,  a  gross  floor  area  (exclusive  of 
accessory  parking  garage  space)  of  more  than  one  hundred  thousand  (100,000) 
square  feet. 


'Editor's  Note:  This  ordinance  is  codified  as  Section  8-9,  Boston  Residents  Jobs  Policy. 
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,  Major  Employer  shall  mean  any  corporation,  partnership,  individual,  or 
institution  which  employs  more  than  five  hundred  (500)  people  to  work  within  the 
City  of  Boston. 

Mayor's  Office  of  Jobs  and  Community  Services  hereinafter  "OJCS",  shall  mean 
the  agency  within  the  City  of  Boston  government  responsible  for  compiling 
compliance  information  in  accordance  with  the  Boston  Residents  Construction 
Employment  Standards  and  the  Minority  Business  Enterprise/Women's  Business 
Enterprise  Programs. 

Minority  Business  Enterprise  ("MBE")  shall  mean  a  business  organization  in 
which  fifty-one  (51%)  percent  in  the  aggregate  of  the  beneficial  ownership  is  held 
by  one  or  more  minority  persons. 

Womens'  Business  Enterprise  ("WBE")  shall  mean  a  business  organization  in 
which  fifty-one  (51%)  percent  in  the  aggregate  of  the  beneficial  ownership  is  held 
by  one  or  more  women. 

Minority  Person  or  Minority  shall  mean  any  person  who  is  Black,  Hispanic, 
Asian,  or  Native  American,  as  these  terms  are  defined  by  the  United  States  Census 
Bureau. 

Permanent  Job  shall  mean  any  full-time  position,  or  its  equivalent,  that  an 
employer  would  fill  year-round  and  continue  to  fill  indefinitely  in  a  particular 
location. 

Skills  Bank  shall  mean  a  job  screening  and  referral  bank  maintained  by  OJCS, 
which  shall  refer  residents  to  available  jobs  and/or  to  appropriate  training 
programs,  including  but  not  limited  to,  programs  offered  at  the  Hubert  Humphrey 
Occupational  Resource  Center. 

Voluntary  Employment  Plan  shall  mean  any  plan  to  promote  hiring  for  jobs  in 
Boston  of  Boston  residents,  minorities,  and/or  women  developed  by  a  Major 
Employer  or  a  group  of  Major  Employers. 

Worker-Hours  shall  mean  the  sum  total  of  all  hours  worked  by  all  persons 
performing  construction  work. 
(Ord.  1986  c.  12,  §  1;  Ord.  1986  c.  17,  §  1) 

12-10.3     Scope  of  Jurisdiction. 

The   Commission's  jurisdiction  shall  extend   to:   (1)   Covered  Projects  and   (2) 
assistance  in  the  formulation  and  monitoring  of  Voluntary  Employment  Plans. 
(Ord.  1986  c.  12,  §  2) 
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12-10.4    Powers  and  Duties. 

a.  Covered  Projects. 

1.  The  Commission  shall  make  determinations  as  to  compliance  by  developers 
and  contractors  with  the  Boston  Residents  Construction  Employment  Standards. 
The  Commission  shall  gather  and  receive  compliance  information  from  OJCS, 
investigate  noncompliance  complaints,  make  compliance  determinations  and, 
where  appropriate,  shall  recommend  sancitons  to  the  awarding  or  contracting 
authority.  The  Commission  may  gather  compliance  information  at  any  time  and 
shall  make  compliance  determinations  in  phases  for  each  Covered  Project  in 
accordance  with  Subsections  12-10.6,  12-10.7  and  12-10.8  herein.  For  projects 
under  construction  upon  the  passage  of  this  section,  all  existing  contracts  and 
agreements  shall  remain  in  full  force  and  effect  and  the  provisions  of  this  section 
shall  not  otherwise  apply. 

2.  The  Commission  shall  have  the  authority  to  require  developers  of  Covered 
Projects  to  submit:  (i)  detailed  plans  which  show  how  the  developer  intends  to 
meet  the  Boston  Residents  Construction  Employment  Standards;  and  (ii)  detailed 
plans  which  show  how  the  developer  intends  to  meet  MBE/WBE  goals  contained  in 
or  applicable  to  City  contracts. 

3.  In  the  review  of  such  detailed  plans,  the  Commission  shall  consider  any 
affirmative  action  outreach  programs  and  affirmative  action  job  training  programs 
of  the  particular  trades  participating  in  the  Covered  Project  and  participation,  if 
any,  of  the  developer  or  the  contractor  in  any  such  program. 

4.  The  Commission  shall  monitor  MBE/WBE  goals  contained  in  or  applicable 
to  City  contracts.  The  Commission  shall  receive  compliance  information  from  OJCS 
and  shall  recommend  to  the  awarding  or  contracting  authority  appropriate 
remedies  for  noncompliance. 

5.  The  Commission  shall  monitor  Davis-Bacon  Act  requirements  contained  in 
City  agency  or  authority  contracts.  The  Commission  shall  receive  compliance 
information  and  shall  forward  any  information  concerning  apparent  non- 
compliance to  appropriate  federal  agencies. 

b.  Voluntary  Employment  Plans. 

1.  The  Commission  shall  meet  with  a  group  of  representatives  of  major 
Employers  to  review  voluntary  aggregate  hiring  goals  set  by  said  employers. 

2.  The  Commission  shall  receive  information  concerning  the  success  in 
meeting  the  voluntary  aggregate  hiring  goals.  The  Commission  shall  encourage  a 
group  representing  the  Major  Employer  to  issue  an  annual  public  report  on  the 
success  of  this  effort  and  of  voluntary  business  programs  such  as  Boston  Summer 
Jobs  program,  the  Boston  Compact  and  Boston  Works. 

3.  The  Commission  shall  encourage  Mzyor  Employers  to  adopt  Voluntary 
Employment  Plans,  which  promote  a  collaboration  between  the  public  and  private 
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sectors  to  expand  employment  opportunities  for  Boston  residents,  minorities  and 
women.  The  Commission  shall  encourage  Major  Employers  to  incorporate  the 
Boston  Resident  New  Hire  Goals  in  thier  Voluntary  Employment  Plans.  The 
Commission  shall  advise  OJCS  and  other  City  agencies  of  the  amounts  and  types  of 
assistance  identified  by  Major  Employers  as  being  necessary  to  achieve  the  goals 
included  in  their  Voluntary  Employment  Plans.  Such  assistance  may  include,  but  is 
not  limited  to,  job  training,  adult  literacy  and  referral  services.  The  Commission 
may  conduct  surveys  to  assess  the  progress  made  toward  hiring  goals  as  to  Boston 
residents,  minorities  and  women. 

c.     General. 

1.  The  Commission  shall  have  the  authority  to  promulgate  regulations  as  to 
matters  within  the  Commission's  purview  after  public  notice  and  hearing  and  upon 
a  majority  vote  of  all  members. 

2.  The  Commission  shall  cause  to  be  created,  in  conjunction  with  the  Mayor's 
Office  of  Jobs  and  Community  Services,  a  job  training  program.  Said  job  training 
program  shall  be  conducted  at  the  appropriate  sites  which  may  include  the  Hubert 
Humphrey  Occupational  Resource  Center,  or  its  successor,  or  other  appropriate 
skills  training  facilities.  The  purpose  of  said  training  program  is  to  provide  skills 
training  to  any  Boston  Resident  in  order  to  be  fully  qualified  for  entry  into  existing 
apprenticeship  programs  or  jobs.  Subject  to  appropriation  by  the  Mayor  and  the 
City  Council,  any  fines  levied  against  the  escrow  fund  set  out  in  subsection  12-10.9 
shall  be  for  the  benefit  of  this  job  training  program  and  no  other. 

(Ord.  1986  c.  12,  §  3) 

12-10.5     Composition. 

The  Commission  shall  be  composed  of  seven  (7)  members,  all  of  whom  shall  be 
appointed  by  the  Mayor.  The  Commission  shall  be  representative  of  the  interests  of 
business,  minorities,  women,  organized  labor,  Boston  Building  Trades  Council,  and 
the  Mayor's  Jobs  Liaison  Committee.  Members  of  the  Commission  shall  have 
demonstrated  commitment  to  equal  employment  opportunity.  All  members  of  the 
Commission  shall  be  Boston  residents  or  shall  maintain  their  principal  place  of 
business  in  Boston. 

a.  Term  of  Office.  Commission  members  shall  be  appointed  to  two-year  terms, 
and  members  shall  serve  until  their  successors  are  duly  appointed.  If  a  vacancy  on 
the  Commission  occurs  before  a  term  expires,  that  vacancy  shall  be  filled  by 
appointment  by  the  Mayor  for  the  balance  of  the  unexpired  term. 

b.  Removal.  The  Mayor  may  remove  a  member  for  just  cause  by  filing  a 
written  statement  to  that  effect  with  the  City  Clerk.  Reasons  for  just  cause  shall 
include  but  not  be  limited  to  a  pattern  of  nonattendance,  lack  of  residency  or 
employment  in  the  City  of  Boston,  noncompliance  with  the  procedures  established 
under  Subsection  12-10.6  herein,  failure  to  disclose  conflicts  of  interest,  incapacity 
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due  to  illness,  or  conviction  of  a  crime.  The  Mayor's  determination  that  just  cause 
for  removal  exists  shall  be  conclusive. 

c.  Chair.  The  Chairperson  of  the  Commission  shall  be  designated  by  the  Mayor 
and  shall  serve  in  that  capacity  for  a  term  of  two  (2)  years. 

d.  Quorum.  In  no  event  shall  a  quorum  be  fewer  than  four  (4)  members  of  the 
Commission. 

e.  Voting.  Every  vote  of  the  Commission  shall  require  an  affirmative  vote  of  no 
fewer  than  four  (4)  members  of  the  Commission. 

(Ord.  1986  c.  12  §  4) 

12-10.6  Procedures.  Actions  or  determinations  under  subsection  12-10.8,  12- 
10.9  or  12-10.10  herein  shall  be  taken  or  made  in  accordance  with  the  following 
administrative  procedures: 

a.  Hearing  and  Notice  to  Parties.  A  party  subject  to  the  jurisdiction  and 
recommendation  power  of  the  Commission  shall  be  entitled  to  a  hearing  and  shall 
be  given  at  least  fourteen  (14)  calendar  days  notice  of  any  such  hearing  directly 
affecting  his  or  her  interests,  such  notice  to  be  in  writing  to  the  party  and  sent  by 
mail,  postage  prepaid,  first  class,  to  the  party's  usual  place  of  business. 

b.  Method.  Decisions  to  recommend  sanctioning  a  party  shall  require  a 
majority  vote  of  the  Commission.  The  Commission  shall  adopt  procedures,  voted  by 
a  majority  of  all  members,  to  establish  the  time,  place,  and  manner  for  its  members 
to  meet  and  vote  and  for  making  determinations  of  compliance  and  recom- 
mendations to  awarding  authorities  or  agencies.  All  protections  necessary  to  fulfill 
due  process  requirements  shall  be  incorporated  in  the  aforementioned  procedures. 
Such  procedures  and  any  revisions  to  such  procedures  shall  be  submitted  in 
writing  to  the  Mayor  and  OJCS  within  twenty-one  (21)  calendar  days  of  their 
scheduled  adoption. 

c.  Public  Meetings.  The  Commission  shall  be  subject  to  the  requirements  of  the 
Massachusetts  Open  Meetings  Law,  G.L.  c.  39,  s  23A — C. 

d.  Records.  The  Commission  shall  keep  records  of  its  meetings  and  shall 
record  no  less  than  the  following:  the  time  and  place  of  the  meeting;  the  topic(s) 
discussed  at  the  meeting;  members  in  attendance  at  the  meeting;  any  votes  taken; 
and  any  disclosure  by  members  of  conflicts  of  interest.  The  Chairperson  or  his  or 
her  designee  shall  maintain  such  records  in  a  good  and  legible  condition.  The 
records  shall  be  available  for  inspection  by  any  member  of  the  public  upon 
reasonable  notice. 

(Ord.  1986  c.  12  §  5) 

12-10.7    Standards  for  Compliance. 

The  Commission  shall  use  the  Boston  Residents  Construction  Employment 
Standards  to  monitor  compliance  of  Covered  Projects  with  this  section.  A  Covered 
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Project  shall  be  deemed  to  be  in  compliance  if  (1)  the  statistical  monitoring  data 
at  the  relevant  determination  date,  set  forth  in  Subsection  12-10.8  hereof  shows 
compliance  with  the  Boston  Residents  Construction  Employment  Standards;  or  (2) 
if  the  Commission  determines  that  Best  Efforts  have  been  made  to  comply  with  the 
Boston  Residents  Construction  Employment  Standards. 
(Ord.  1986  c.  12  §  6) 

12-10.8    Determination  of  Compliance. 

The  Commission  shall  make  determination  as  to  compliance  by  developers  and 
contractors  of  Covered  Projects  with  the  Boston  Residents  Construction  Employ- 
ment Standards  at  time  intervals  as  set  out  in  one  of  the  following  two  (2) 
schedules,  whichever  allows  for  more  frequent  determinations: 

a.  When  the  Covered  Project  is  twenty-five  (25%),  fifty  (50%),  seventy-five  (75%) 
and  one  hundred  (100%)  percent  complete,  or, 

b.  Every  three  (3)  months  from  the  date  of  commencement  of  the  Covered 
Project. 

"Percent  complete"  shall  be  measured  by  the  percentage  of  the  total  worker 
hours  expected  to  be  worked  on  the  project.  The  Commission  shall  monitor  that 
percentage  and  shall  include  it  in  its  monitoring  reports. 
(Ord.  1986  c.  12  §  7) 

12-10.9     Establishment  of  Escrow  Fund. 

An  escrow  fund  shall  be  established  for  each  project  which  is  a  Covered  Project, 
as  defined  in  Subsection  12-10.2  paragraph  b  "Covered  Projects",  herein.  Payment 
into  the  escrow  fund  shall  be  made  by  the  developer  when  the  developer  secures 
permanent  financing  for  the  Covered  Project.  The  developer  shall  pay  into  the 
escrow  fund  an  amount  equal  to  one-tenth  of  one  (.1%)  percent  of  the  total 
construction  cost  of  the  project  as  stated  in  the  building  permit  application  for  the 
Covered  Project;  provided,  however,  that  if  either  the  developer  or  contractor  has 
been  subject  to  a  determination  of  noncompliance  at  more  than  two  (2) 
determination  dates  in  any  prior  Covered  Project  in  which  they  have  participated 
in  the  preceding  twenty-four  (24)  months,  the  amount  of  the  escrow  fund  required 
for  the  Covered  Project  shall  be  two-tenths  of  one  (.2%)  percent  of  such 
construction  cost.  The  developer  shall  deposit  these  funds  with  an  escrow  agent 
agreed  upon  by  the  parties  pursuant  to  an  escrow  agreement  to  which  the 
Commission,  the  awarding  or  contracting  agency  and  the  developer  are  parties, 
who  shall  hold  said  fund  for  the  purpose  of  satisfying  any  accrued  fines  levied  in 
relation  to  a  project. 

The  escrow  agent,  at  the  time  of  deposit  into  the  escrow  account,  shall  deduct 
all  fines  which  have  accrued  against  the  fund  to  that  date.  There  shall  be  a  written 
escrow  agreement  detailing  the  terms  under  which  the  escrow  funds  are  held.  Such 
agreement  shall  provide,  at  a  minimum,  that  any  demand  for  payment  from  the 
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escrow  account  which  is  made  upon  the  escrow  agent  by  the  awarding  or 
contracting  authority  shall  be  made  in  writing  and  shall  be  accompanied  by  a 
written  statement  of  the  reason  for  such  demand,  including  any  factual  findings 
supporting  such  reason.  The  demand  shall  further  instruct  the  escrow  agent  that 
he/she  is  to  take  no  action  on  the  demand  for  at  least  forty-eight  (48)  hours  after 
receipt.  A  copy  of  the  demand  shall  be  simultaneously  served  upon  all  other 
parties  to  the  escrow  agreement. 

Interest,  if  any,  accrued  by  the  fund,  shall  remain  in  and  become  a  part  of  the 
escrow  fund  until  such  time  as  the  fund  shall  be  released.  When  all  necessary 
permits  for  the  use  of  the  building  have  been  issued  to  the  developer,  including  but 
not  limited  to  an  occupancy  permit  and  a  finding  of  compliance  has  been  made  by 
the  Commission,  all  monies  in  the  escrow  fund,  including  any  accrued  interest, 
shall  be  released  and  returned  to  the  developer. 
(Ord.  1986  c.  12  §  8) 

12-10.10    Sanctions. 

The  Commission  shall  have  the  authority  to  recommend  to  the  awarding  or 
contracting  agency  that  sanction  against  the  developers  and  contractors  of 
Covered  Projects  be  imposed  for  noncompliance  with  the  Boston  Residents 
Construction  Employment  Standards  and/or  for  non-compliance  with  paragraph  a, 
2  of  Subsection  12-10.4.  The  Commission  shall  recommend  the  imposition  of  any  or 
all  three  (3)  of  the  following  sanctions: 

a.  Fine  to  a  maximum  of  three  hundred  ($300.00)  dollars  for  each  violation 
as  determined  by  the  Commission  when  such  developer  or  contractor  was  not  in 
compliance,  as  defined  in  Subsection  12-10.7,  each  day  of  non-compliance  to  be 
considered  as  a  separate  violation,  to  be  levied  against  the  escrow  fund  as 
established  by  Subsection  12-10.9  herein,  provided  that  fines  may  still  be  levied  and 
will  still  be  due  if  the  escrow  account  is  exhausted; 

b.  Preclusions  from  the  award  of  municipal  contracts  and  competitions  for 
public  development  rights  for  a  period  of  up  to  three  (3)  years,  provided  that  this 
sanction  may  only  be  recommended  at  the  completion  of  the  Covered  Project;  or 

c.  Sanctions  as  authorized  by  the  Jobs  Ordinance  or  incorporated  in  contracts. 

The  recommendaiton  of  sanctions  under  this  subsection  shall  not  preclude  and 
shall  be  in  addition  to  any  action  or  sanction  authorized  by  contract  or  agreement 
or  otherwise  authorized  by  law. 
(Ord.  1986  c.  12  §  9) 

12-10.11     Staffing. 

The  Commission  shall  have  staff  consistent  with  the  Commission's  purpose.  The 
Director  of  OJCS  shall  be  the  Executive  Director  of  the  Commission,  provided, 
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however,  that  said  Director  shall  be  wholly  compensated  for  his/her  duties  as 
Director  from  the  budget  of  OJCS. 
(Ord.  1986  c.  12  §  10) 

12-10.12     Conflicts  of  Interest. 

No  member  shall  appear  before  the  Commission  or  represent  any  person,  firm, 
corporation  or  other  entity  in  any  matter  pending  before  the  Commission. 
Members  shall  not  participate  in  a  discussion  or  a  decision  of  the  Commission  on 
any  matter  in  which  they  are  directly  or  indirectly  interested  in  a  personal  or  a 
financial  sense.  Any  disclosure  of  conflict  of  interest  shall  be  entered  into  the 
records  of  the  Commission. 
(Ord.  1986  c.  12  §  11) 

12-10.13    Severability. 

The  provisions  of  this  section  are  severable,  and  if  any  provision  shall  be  held 
invalid  or  unconstitutional  by  a  decision  of  any  court  of  competent  jurisdiction 
such  invalidity  shall  not  impair,  or  otherwise  affect,  any  other  provisions  of  this 
section. 
(Ord.  1986  c.  12  §  12) 

12-10.14    Effective  Date.1 

This  section  shall  take  effect  thirty  (30)  days  after  enactment. 
(Ord.  1986  c.  13  §  13) 


12-11     NEIGHBORHOOD  JOBS  TRUST. 

12-11.1     Policy  of  the  City  of  Boston. 

The  construction  or  rehabilitation  of  new  large-scale  real  estate  development 
projects  in  the  City  of  Boston,  especially  in  conjunction  with  other  market  forces, 
results  in  lost  employment  opportunities  for  Boston's  low  or  moderate  income 
residents  who  have  their  existing  employment  or  promotional  opportunities 
diminished,  or  who  are  unable  to  successfully  compete  for  new  employment 
opportunities  resulting  from  such  construction  or  rehabilitation.  The  existence  of 
such  unemployment  or  underemployment  in  the  City  of  Boston  constitutes  a 
serious  and  growing  menace,  injurious  and  inimical  to  the  safety,  health,  morals 
and  welfare  of  the  residents  of  the  City  of  Boston  and  sound  growth  of  the  City  of 
Boston;  and  the  existence  of  such  lack  of  adequate  employment  opportunities 
contributes  substantially  to  crime  necessitating  excessive  and  disproportionate 


■Editor's  Note:  This  section  was  enacted  on  August  12,  1986. 
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EXHIBIT    B 

QUARTERLY  work  forpFi  EBfllECHQE  IABLE 


PROJECT 


CONTRACTOR 
CONTACT 


QUARTER  BEGIN  DATE 


ADDRESS 


PHONE  NUMBER 


.QUARTER  END  DATE 


WEEK  ENDING 

I 

TRADE 

i 

TOTAL  EMPLOYEES 

RESIDENT  EMPLOYEES 

MINORITY  EMPLOYEES 

FEMALE  EMPLOYEES 

TRADE 

TOTAL  EMPLOYEES 

RESIDENT  EMPLOYEES 

MINORITY  EMPLOYERS 

FEMALE  EMPLOYEES 

TRADE 

TOTAL  EMPLOYEES 

RESIDENT  EMPLOYEES 

MINORITY  EMPLOYEES 

FEMALE  EMPLOYEES 

COMPANY  OFFICIAL'S  SIGNATURE. 


DATE. 


Exhibit  C 

RESIDENCY  VERIFICATION  FORM 

Project: 

Contractor  or 

Subcontractor : 


To  be  completed  by  Employee: 
Name  of  Employee; 


Employee's  Residential 
Address: 


I  hereby  state  under  the  pains  and  penalties  of  perjury  that  the 
foregoing  Information  is  true. 


Signature 
of  Employee:. 


Date: 


To  be  completed  by  Contractor  or  Subcontractor: 

The  foregoing  information  was  verified  by  the  following: 

Driver's  License  

Utility  Bill     

Rent  Receipt     ______ 

Return  Hail 

Receipt         

Other 

(Please  Specify)  


The  foregoing  information  was  not  verified: 

Signature  of  Contractor 

or  Subcontractor: 


Date: 
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MEMORANDUM  OF  UNDERSTANDING 


Memorandum  of  Understanding,  dated  as  of  the day  of 


199_,  by  and  between  the  City  of  Boston  (the  "City"),  and  Fenway  Retail  Limited 
Partnership  (the  "Developer") . 

The  Developer  proposes  to  undertake  the  development  of  a  certain  parcel  of  land 
in  the  City  of  Boston  bounded  by  Park  Drive,  Brookline  Avenue,  Fullerton  Street  and  the 
Riverside,  or  "D"  branch  of  the  MBTA  Green  Line,  which  development  is  to  consist  of 
(a)  the  construction  of  approximately  560,000  square  feet  of  gross  leasable  retail  area  and 
related  space,  and  (b)  the  conversion  of  the  existing  Sears  Catalog  Merchandise 
Distribution  Center  into  an  open  parking  structure  serving  such  retail  space  (the 
"Project").  The  Developer  is  a  party  to  a  Development  Impact  Project  Agreement,  a 
Cooperation  Agreement,  and  a  Boston  Residents  Construction  Employment  Plan  with 
respect  to  the  Project  (collectively  the  "Project  Agreements").  Pursuant  to  the  Project 
Agreements,  the  Developer  has  agreed  to  formulate  and  submit  to  the  City  or  the  Boston 
Redevelopment  Authority  (the  "BRA")  a  voluntary  employment  opportunity  plan,  the 
purpose  of  which  is  to  detail  the  Developer's  good  faith  efforts  to  achieve  a  goal  that  fifty 
percent  (50%)  of  certain  employment  opportunities  created  in  the  Project  will  be  made 
available  to  Boston  residents. 

Working  in  cooperation  with  the  Economic  Development  and  Industrial 
Corporation  of  Boston/Mayor's  Office  of  Jobs  and  Community  Services  ("EDIC/JCS"), 
the  Developer  has  formulated  such  a  plan  and  has  agreed  to  pursue  the  plan  in  the  Project. 

The  following  paragraphs  set  forth  the  Employment  Opportunity  Plan: 

I.  Undertakings  by  Developer 

A.         With  respect  to  all  persons  employed  directly  by  the  Developer  in 
connection  with  the  operation,  management  and  maintenance  of,  and  provision  of  security 
to,  the  Project,  the  Developer  will  pursue  as  a  goal  the  employment  of  Boston  residents  in 
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fifty  percent  (50%)  of  new  employment  positions  directly  held  with  Developer  at  the 
Project.  Persons  employed  by  any  affiliate  of  the  Developer,  agent  or  independent 
contractor  providing  maintenance,  management,  security  or  operating  services  whose 
personnel  are  permanently  assigned  to  and  work  at  the  Project  shall  be  considered 
employed  by  the  Developer  for  the  sole  purpose  of  implementing  the  goal  of  this 
paragraph. 

B.  The  Developer  will  enter  into  a  First  Source  Agreement  with  EDIC/JCS 
substantially  in  the  form  attached  to  this  Memorandum  of  Understanding  as  Exhibit  "A". 

C.  The  Developer  will  participate,  or  will  continue  to  participate,  and  will 
indicate  such  participation  by  execution  of  the  appropriate  letter  of  intent  or  pledge  card 
in  the  form  attached  to  this  Memorandum  of  Understanding  as  Exhibits  "B"  and  "C",  in 
certain  programs  of  the  Private  Industry  Council  (the  "PIC"). 

D.  The  Developer  will  undertake  the  following  measures  intend  to  recruit 
candidates  from  the  Fenway  neighborhood  for  permanent  jobs  at  the  Developer  created  by 
the  Project:  (i)  causing  the  posting  of  notice  of  available  positions  on  a  regular  basis, 
which  shall  be  at  least  monthly,  at  a  suitable  location  in  the  Project;  and  (ii)  conducting  a 
job  fair  prior  to  the  opening  for  business  of  the  Project  to  publicize  available  employment 
opportunities  for  Fenway  residents. 

II.         Dissemination  of  Information  to  Tenants 

The  parties  acknowledge  that  the  majority  of  space  within  the  Project  will  be 
leased  by  the  Developer  to  unrelated  third  parties  for  retail  uses  (the  "Tenants").    The 
following  paragraphs  apply  only  to  such  Tenants,  it  being  agreed  that  the  provisions  of 
Section  I  of  this  Plan  and  the  First  Source  Agreement  attached  hereto  as  Exhibit  "A"  shall 
in  no  event  be  binding  upon  the  Tenants. 
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1 .  Following  the  final  execution  and  delivery  of  a  lease  for  space  in  the 
Project  occurring  after  the  date  hereof,  the  Developer  will  send  to  the  Tenant  thereunder  a 
letter  substantially  in  the  form  of  Exhibit  "D"  to  this  Memorandum  of  Understanding. 
Such  letter  will  transmit  the  employment  services  guide  entitled  "EDIC  Placement  Unit" 
annexed  to  this  Memorandum  of  Understanding  as  Exhibit  "E". 

2.  During  the  month  of  January  in  each  year  through  and  including  2004,  the 
Developer  will  solicit  from  the  Tenants  statistical  information  concerning  the  number  of 
new  employees  hired  by  Tenants  during  the  preceding  calendar  year  and  the  percentage 
thereof  who  are  Boston  residents.  To  the  extent  received  by  the  Developer,  the  Developer 
will  transmit  such  information  to  the  City  through  EDIC/JCS  no  later  than  March  1  in 
each  such  year. 

Recognizing  that  this  Plan  is  entered  into  voluntarily  by  the  Developer  and  the 
City  as  a  commitment  to  the  economic  health  of  the  City  and  its  residents,  the  execution 
of  this  Memorandum  of  Understanding  subscribing  to  the  foregoing  Employment 
Opportunity  Plan  by'  the  Developer  is  hereby  recognized  by  the  City  and  the  BRA  to 
satisfy  each  and  every  obligation  of  the  Developer  under  the  Project  Agreements  to 
formulate  such  a  Plan.  The  foregoing  Employment  Opportunity  Plan  is  hereby  approved 
by  the  City  and  the  BRA.  The  Developer  hereby  agrees  to  fulfill  all  of  the  undertakings 
and  responsibilities  imposed  upon  the  Developer  by  the  Plan  from  the  date  hereof  to  and 
including  December  31,  2004.  This  Memorandum  of  Understanding  shall  be  binding 
upon  and  inure  to  the  benefit  of  any  successor  owner  of  the  Project. 

EXECUTED  as  of  the  date  first  above  written. 


Developer:  Fenway  Retail  Limited  Partnership 

c/o  New  England  Development 
One  Wells  Avenue 
Newton,  Massachusetts  02159 
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Project:  The  Fenway 


Description  of  Project  Agreement:  Cooperation  Agreement  dated 


1 99_  between  the  BRA  and  the  Developer. 
Paragraph  or  Section  of  Project  Agreement  pursuant  to  which  this  Memorandum 
of  Understanding  is  required:  Paragraph  12  of  the  Cooperation  Agreement. 

CITY  OF  BOSTON  ACTING 
BY  AND  THROUGH  THE 
ECONOMIC  DEVELOPMENT  AND 
INDUSTRIAL  CORPORATION  OF 
BOSTON/MAYOR'S  OFFICE  OF  JOBS 
AND  COMMUNITY  SERVICES 

By: 


Name: 
Title: 


FENWAY  RETAIL  LIMITED 

PARTNERSHIP 
a  Delaware  limited  partnership 

By:  CRNED  FENWAY  LIMITED 
PARTNERSHIP 
Its  General  Partner 

By:  CRNED  FENWAY,  INC. 
Its  General  Partner 


By: 
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EXHIBIT  A 
FIRST  SOURCE  AGREEMENT 

Fenway  Retail  Limited  Partnership  (the  'Developer")  proposes  to  undertake  the 
development  of  a  certain  parcel  of  land  in  the  City  of  Boston  bounded  by  Park  Drive, 
Brookline  Avenue,  Fullerton  Street  and  the  Riverside,  or  "D"  branch  of  the  MBTA  Green 
Line,  which  development  is  to  consist  of  (a)  the  construction  of  approximately  560,000 
square  feet  of  gross  leasable  retail  area  and  related  space,  and  (b)  the  conversion  of  the 
existing  Sears  Catalog  Merchandise  Distribution  Center  into  an  open  parking  structure 
serving  such  retail  space  (the  "Project").  Pursuant  to  a  Memorandum  of  Understanding 
by  and  between  the  Developer  and  the  City  of  Boston  dated  of  even  date  herewith,  setting 
forth  the  Developer's  Employment  Opportunity  Plan,  the  Developer  has  agreed  to  enter 
into  this  First  Source  Agreement  with  the  Economic  Development  and  Industrial 
Corporation/Mayor's  Office  of  Jobs  and  Community  Services  ("EDIC/JCS")  on  behalf  of 
the  EDIC/Placement  Unit  program  in  which  EDIC/JCS  participates. 

NOW,  THEREFORE,  the  Developer  and  EDIC/JCS  agree  that,  for  the  period 
from  the  date  hereof  through  December  31,  2004,  in  seeking  qualified  employees  to  fill 
job  vacancies  and  new  employment  positions  for  operation,  security,  maintenance  and 
management  personnel  employed  at  the  Project  directly  by  the  Developer  or  any  affiliated 
entity  of  the  Developer  or  anysuch  personnel  permanently  assigned  to  the  Project  who  are 
employed  by  any  service,  maintenance,  security  or  management  agent  or  independent 
contractor  directly  engaged  by  the  Developer,  whether  such  positions  be  full-time,  part- 
time  or  seasonal,  the  Developer  shall  follow  the  following  procedures: 

A.         No  later  than  when  announcing  or  advertising  the  availability  of  any 
operation,  security,  maintenance  and  management  employment  position  created  by  the 
vacancy  of  an  existing  position  or  of  a  new  employment  position  at  the  Project  in  any 
communications  medium  other  than  compliance  with  internal  posting  procedures,  the 
Developer  will  use  reasonable  efforts  to  notify  the  EDIC/Placement  Unit  of  such  position, 
including  a  general  description  of  the  position  and  the  Developers  minimum  requirements 
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for  qualified  applicants  for  such  position.  The  Developer  may  elect  to  satisfy  the 
foregoing  information  requirement  by  mailing  once  a  month  to  the  EDIC/Placement  Unit 
a  list  describing  all  of  the  Developer's  current  job  openings,  including  all  those  job 
openings  at  the  Project.  The  Developer's  shall  refrain  from  filling  such  position  for  a 
period  of  five  (5)  business  days  after  notification  to  the  EDIC/Placement  Unit  of  the 
availability  of  such  position,  including,  notification  by  means  of  the  monthly  mailing. 
Such  five  (5)  day  period  is  hereinafter  referred  to  as  the  "Notice  Period." 

B.  Upon  receipt  from  the  Developer  of  a  notice  of  an  employment  position, 
the  EDIC/Placement  Unit  shall  refer  to  the  Developer  candidates  for  employment  whom 
the  EDIC/Placement  Unit  believes  are  qualified  for  the  position  and  who  meet  the 
Developer's  minimum  requirements  for  such  a  position,  and  shall  make  arrangements  for 
the  person  or  persons  referred  to  be  interviewed  by  the  Developer  within  the  Notice 
Period.  In  the  event  that  the  EDIC/Placement  Unit  believes  that  is  unable  to  refer 
qualified  candidates  for  such  position  within  the  Notice  Period,  it  shall  so  inform  the 
Developer,  thereby  waiving  the  obligation  of  the  Developer  to  refrain  from  further 
announcement  or  advertisement  to  fill  such  position  during  the  balance  of  the  Notice 
Period.  The  EDIC/Placement  Unit  may  fulfill  its  obligations  under  this  Agreement  by 
notifying  such  of  its  cooperating  agencies  as  its  deems  suitable  of  available  positions. 
Such  cooperating  agencies  may,  in  turn,  refer  candidates  to  the  Developer,  identifying 
them  as  being  referred  pursuant  to  this  Agreement.  All  of  the  conditions  in  this 
Agreement  which  are  applicable  to  the  EDIC/Placement  Unit  shall  apply  to  its 
cooperating  agencies,  but  the  foregoing  shall  not  impose  any  additional  obligations  on  the 
Developer  not  expressly  set  forth  herein. 

C.  Nothing  contained  herein  shall  prevent  the  Developer  from  filling  job 
vacancies  or  newly  created  positions  without  compliance  with  the  foregoing  procedures 
by  transfer  or  promotion  from  its  existing  staff  or  the  staff  of  any  parent,  subsidiary  or 
affiliate  entity  of  the  Developer.  Further,  nothing  contained  herein  shall  be  construed  to 
require  the  Developer  or  any  service,  maintenance,  security  or  management  agent  or 
independent  contractor  engaged  by  the  Developer  (1)  to  hire  any  candidate  referred  by  the 
EDIC/Placement  Unit,  (2)  to  hire  or  train  persons  it  does  not  consider  qualified  based  on 
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the  standards  the  Developer  applies  to  all  job  applicants  or  (3)  to  terminate  the 
employment  of  existing  workers. 

D.  The  Developer  shall  incorporate  the  provisions  of  this  First  Source 
Agreement  in  all  contracts,  agreements,  and  purchase  orders  for  labor  with  any  service, 
maintenance,  security  or  management  agent  or  independent  contractor  engaged  directly 
by  the  Developer  whose  personnel  will  be  permanently  assigned  to  the  Project  and  shall 
obligate  such  agent  or  independent  contractor  to  use  their  reasonable  efforts  to  comply 
with  the  procedures  set  forth  in  Paragraphs  A  through  C  hereof. 

E.  The  execution  of  this  First  Source  Agreement  is  required  by  Paragraph  10  of 

the  Cooperation  Agreement  dated ,  199 between  the  Developer  and  the 

Boston  Redevelopment  Authority  (the  Authority")  and  Paragraph of  the  Final 

Adequacy  Determination  issued  by  the  Authority  on ,  1 99 with  respect  to  the 

Project  (the  "FAD").  The  Authority  and  the  City  hereby  acknowledge  that  the 
Developer's  execution  of  this  First  Source  Agreement  satisfies  each  and  every  obligation 
of  the  Developer  under  the  Cooperation  Agreement  and  the  FAD  to  enter  into  a  First 
Source  Agreement  or  to  use  the  services  of  the  EDIC/Placement  Unit  prior  to  embarking 
on  a  general  recruitment  effort  to  fill  certain  positions  within  the  Project. 

Executed  as  of  this  ===  day  of ,  199 . 

FENWAY  RETAIL  LIMITED 

PARTNERSHIP 

a  Delaware  limited  partnership 

By:  CRNED  Fenway  Limited  Partnership 
Its  General  Partner 

By:  CRNED  Fenway,  Inc.. 
Its  General  Partner 


By:. 


CITY  OF  BOSTON  ACTING  BY  AND 
THROUGH  THE  ECONOMIC 
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DEVELOPMENT  AND-INDUSTRIAL 
CORPORATION  OF  BOSTON/MAYOR'S 
OFFICE  OF  JOBS  AND  COMMUNITY 
APPROVED  AS  TO  FORM:  SERVICES 


By: By: 


Name: 
Title: 
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EXHIBIT  "E' 


Boston  Summer  Jobs  Program  I9S9 

I — I    *tU  hire  f£» students  from  the  Bosioo  Private  Industry  C 

0""',m~™  "  Boston  Summerjobs  Program  referrals.' 

I     I    ^t'e'U  support  the  employment  of  young  people  with  a  donauon  of  J 

(J2.0O0  sponsors  a  student  full  umc  for  b  »«ks.  Make  cheefcs  payable  to  the  Boston  Private  Industry  Council,  Inc.) 

Company  Contact 

Name m\  ■  iiiiiiwiiiiumimi  ■■■himmimml^^ 

Position PUjue  niurn  Msjorm  to.- 

.Comoanv -  George  Moriarty 

v    ' Boston  Private  Industry  Council,  Inc. 

Address 185  Devonshire  Street 

— — —  ■     -  Boston,  Massachusetts  02110 


Telephone  Number Ext. 


CAH  J.OX  A  <. 

Thy  Boston  Compact 
employer's  Letter  of   Intent 

This   letter  will  confirm  the  intent  of  our  Company  to  lend  its 
support  to  efforts  of  representatives  of  the  business  community  in 
Boston,   the  Boston  pubiic  scnools  ana  the  City  government  to  provide 
incentives  for  the   improvement  of  public  eoucation   in  Boston,   through  the 
following  program:     !f  the  Boston  public  scnools  will   improve  the  quality 
of  secondary  education,   the  ousiness  community  in  Boston  will  endeavor  to 
proviae  job  opportunities  to  Boston  public  high  school  graduates  with 
respect  to  vacancies  for  wnicn  they  ar&  qualified.     Improvement  in  the 
quality  of  secondary  eoucation  will  be  measured  through  year  by  year 
improvements  in  five  categories:     attendance,  dropouts,  achievement  in 
reading  and  mathematics,   college  placements  and  joo  placements. 

in  support  of  this  program,  our  Company  will  participate  in  priority 
hiring  of  qualified  gracuates  of  Boston  public  schools  for  entry-level 
jobs  in  8oston.     Priority  nirmg  means  that  our  Company  acknowledges  the 
hiring  of  qualified  Bus  ton  puoiic  high  school   graduates  as  a  major  hiring 
goal   (without  rejecting  tie  «eeas  ana  interests  of  other  applicants)  and 
therefore  will  mane  c  jouu  :  mn  erfort  to.  increase  the  numDer  of 
qualifiea  graduates  ~r   ijs;:r,  puoiic  high  schools  nired   for  entry-level 
jobs  in  Boston.     Tins  arr'ort  ..ill  be  subject  to  our  requirements  for 
hiring  such  jobs,    to  our  cof.ioliance  with  all   applicable   legal 
requirements,    including  prpmoi  tions  against  age  discrimination,   and  to 
the  implementation  or  any  iff irmative  action  commitments  we  may  have. 

The  contact  person  in  our  Company  for  this  effort  will 

be .    This  person  will  meet  with  staff  from 

the  Boston  Private  Inoustry  Council,  which  will  act  as  an  intermediary 
between  schools  and  companies  and  assist  companies  in  carrying  out  their 
efforts  under  this  program.    Our  company  will   identify  entry-level  jobs 
in  8oston  potentially  appropriate  for  high  school  graduates,   list 
vacancies  with  the  PIC,  set  forth  the  skills  required  for  these  jobs, 
hold  openings  for  an  agreed-upon  period,  interview  qualified  candidates 
referred  through  the  PIC.  and  report  to  the  Compact  through  the  PIC  on 
our  efforts  to  hire  and  train  Boston  public  high  school  graduates. 

We  will  also  provide  appropriate  and  feasible  support  to  the  high 
school  graduates  we  hire  in  order  to  assist  them  to  stay  on  the  job  and 
advance  their  careers.     Our  participation  in  this  effort  is  not  intended 
to  result  1n  our  placing  less  emphasis  on  other  employment,  education  or 
youth  programs  involving  Boston  residents'. 

In  setting  forth  our  intentions  above,  we  are  acting  voluntarily  and 
not  pursuant  to  any  legal  or  contractual  requirement.     This  letter  of 
Intent  will  remain  in  effect  for  one  year,  from  the  date  below,  at  which 
time  it  will  be  reviewed  and  may  be  renewed  for  another  year. 


Company  or  Organization 
Corporate  Officer 


EXHIBIT  "D' 


DATE 

TENANT'S  NAME  AND  ADDRESS 

RE;  BOSTON  RESIDENTS  'JOB  POLICY 


DEAR  TENANT: 


I  AM  WRITING  YOU  TO  WELCOME  YOU  TO  THE  X  DEVELOPMENT  AND  TO 
SEEK  YOUR  PARTICIPATION  IN  THE  COMPREHENSIVE  JOBS  PROGRAM 
INITIATED  BY  THE  CITY  OF  BOSTON  WHICH  IS  WHOLEHARTEDLY  SUPPORTED 
BY  (  THE  DEVELOPER  ) 

I  AM  PLEASED  THAT  YOU  HAVE  CHOSEN  TO  LOCATE  IN  OUR  FACILITY 
A  PROJECT  WE  HOPE  WILL  CONTRIBUTE  GREATLY  TO  THE  ECONOMIC 
STRENGTH  OF  THE  CITY. 

TO  ENSURE  THE  ECONOMIC  VITALITY  EVIDENCED  BY  THIS  PROJECT 
EXTENTS  TO  ALL  PARTS  OF  THE  CITY  (THE  DEVELOPER)  IS  WORKING  WITH 
THE  JOBS  AND  COMMUNITY  SERVICES  DIVISION  OF  THE  ECONOMIC 
DEVELOPMENT  AND  INDUSTRIAL  CORPORATION   TO  INCREASE   EMPLOYMENT 
OPPORTUNITIES  FOR  RESIDENTS  OF  BOSTON,  WOMEN  AND  MINORITIES. 

(THE  DEVELOPER)  HAS  PLEDGED  TO  USE  ITS  BEST  EFFORTS  TO 
INCLUDE  BOSTON  RESIDENTS  IN  ITS  WORKFORCE  AND  WORK  WITH  THE  CITY 
OF  BOSTON  TO  REACH  A  GOAL  OF  MAKING  50%  NEW  HIRES  TO  BE  BOSTON 
RESIDENTS 

I   URGE  YOU  IN  YOUR  SELECTION  OF  NEW  CANDIDATES  FOR 
EMPLOYMENT  TO  FOCUS  ON  THIS  IMPORTANT  MATTER  AND  TO  WORK  WITH  US 
IN  REACHING  OUR  GOAL. 

PLEASE  CONTACT  THE  PLACEMENT  UNIT  OF  THE  ECONOMIC 
DEVELOPMENT  AND  INDUSTRIAL  CORPORATION  AT  635  3  34  2  FOR  ASSISTANCE 
IN  FINDING  QUALIFIED  CANDIDATES  AND  FOR  INFORMATION  ABOUT  OTHER 
PROGRAMS  AVAILABLE  INCLUDING  BOSTON  YOUTH  IN  SUMMER  PROGRAM. 

THANK  YOU  FOR  YOUR  ATTENTION  TO  THIS  LETTER.  I  LOOK  FORWARD 
TO  YOUR  CONTINUED  COOPERATION. 


SINCERELY 


ATTACHMENT  E 


EDIC/Boston 

\3  Hawkins  Street. 
Boston,  MA  02114 
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BOSTON  REDEVELOPMENT  AUTHORITY 

DEVELOPMENT  IMPACT  PROJECT  PLAN 

for 

THE  FENWAY 

March  6,  1995 


Developer:  The  developer  is  FENWAY  RETAIL  LIMITED  PARTNERSHIP,  a 

Delaware  limited  partnership  (the  "Developer").  The  owner  of  the  property  interest  on 

which  the  Project  (as  hereinafter  defined)  will  be  developed  is  1928  Associates  Limited 

Partnership,  a  Massachusetts  limited  partnership  ("1928  Associates").  The  business 

address,  telephone  number  and  designated  contact  for  the  Developer  is:  c/o  New  England 

Development,  One  Wells  Avenue,  Newton,  Massachusetts  02159  Telephone:  (617)  965- 

8700,  Designated  Contact:  Steven  S.  Fischman.  The  Developer  will  enter  into  a  lease  of 

the  Project  Site  (as  hereinafter  defined)  pursuant  to  a  certain  Lease  Agreement  by  and 

between  1928  Associates  as  lessor  and  Developer  as  lessee  as  more  fully  described  in  the 

121 A  Application  (as  hereinafter  defined). 

Architect:         Arrowstreet,  Inc. 
212  Elm  Street 
Somerville,  MA  02144 

Site  Description:  The  Project  will  be  constructed  on  a  certain  parcel  of  land 

described  in  Exhibit  A  attached  hereto,  containing  approximately  8.8  acres  and  bounded 

generally  by  Park  Drive,  Brookline  Avenue,  Fullerton  Street  and  an  MBTA  right-of-way 

(the  "Site"). 
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General  Description  of  Project:  Proposed  Location  and  Appearance  of  Structures. 

Open  Spaces  and  Landscaping:  A  detailed  verbal,  pictorial  and  plan  description  of  the 

Project's  location  and  proposed  appearance  is  contained  in  the  document  entitled  Final 

Project  Impact  Report  dated  August  31,  1994  (the  "FPIR"),  previously  submitted 

voluntarily  by  the  Developer  to  the  Boston  Redevelopment  Authority  (the  "Authority") 

pursuant  to  Article  31  of  the  Code,  and  in  that  certain  Environmental  Impact  Report  dated 

November  30, 1994  which  was  submitted  to  the  Authority  (the  "EIR"),  and  which  FPIR 

and  EIR  are  hereby  incorporated  in  this  Development  Impact  Project  Plan  by  reference. 

A  Final  Adequacy  Determination  for  the  Project  was  issued  by  the  Authority  pursuant  to 

Article  31  of  the  Code  on  January  4, 1995.  Attached  as  Exhibits  B-l,  B-2  and  B-3  are 

illustrations  of  the  Project  in  plan,  sections  and  elevations.  These  drawings,  as  they  are 

further  refined,  reviewed  and  approved,  are  hereinafter  referred  to  as  the  "Schematic 

Drawings". 

General  Description  of  Development  and  Uses:  Open  Space  and  Landscaping 

The  Project  consists  of  the  development  of  approximately  560,000  square  feet  of  gross 

leasable  area  of  retail  and  related  space.  This  retail  project,  to  be  called  "The  Fenway", 

will  serve  a  fairly  limited  geographical  area,  given  the  numerous  shopping  centers  located 

within  a  relatively  short  driving  distance  from  the  Site.  Accordingly,  the  Project  will  be 

especially  attractive  to  residents  of  the  neighborhoods  surrounding  the  Site.  As  an 

example  of  this  aspect  of  the  Project,  it  is  presently  anticipated  that  among  the  tenants 

will  be  a  full-service  supermarket  for  the  benefit  of  neighborhood  residents. 

The  existing,  historical  Sears  Building  will  be  converted  into  an  open  parking 

structure  with  up  to  approximately  1966  spaces.  The  parking  spaces  will  serve 

exclusively  the  retail  uses  of  the  Site.  Strict  controls  will  be  implemented  to  prevent  use 

of  the  parking  spaces  by  commuters.  There  will  be  approximately  40,000  square  feet  of 

restaurant  and/or  retail  space  on  the  street  level  of  Brookline  Avenue  between  Fullerton 

Street  and  Park  Drive,  thereby  helping  to  create  a  lively  streetscape  in  this  area. 


-C2 
GS1- 15421-2 
3/6/95  2:25  PM 


The  approximately  300,000  square  feet  of  warehouse  buildings  located  to  the  rear 
of  the  main  building  will  be  wholly  or  partially  demolished  in  order  to  make  room  for  the 
new  retail  development.  The  retail  development  will  be  a  four  story  structure  with  a 
basement  that  will  surround  the  easterly  and  northerly  sides  of  the  main  Sears  building. 
Of  the  total  of  700  surface  parking  spaces  currently  in  existence,  all  but  approximately  20 
will  be  eliminated.  These  remaining  surface  spaces  will  be  located  along  the  Park  Drive 
frontage  of  the  development  in  order  to  service  the  tenants,  in  particular  the  short-term 
customers  of  the  proposed  supermarket.  The  portion  of  the  Project  Area  located  at  the 
intersection  of  Park  Drive  and  Brookline  Avenue,  which  is  presently  used  for  surface 
parking,  will  be  attractively  landscaped  as  part  of  the  restoration  of  the  Olmsted  Park 
system.  In  addition,  among  the  eliminated  surface  parking  spaces  will  be  268  parking 
spaces  located  on  the  so-called  "missing  link"  Emerald  Necklace  parcel  located  across  the 
Project  Area  from  Park  Drive  which  will  be  donated  to  the  City  for  restoration  by  the 
City  as  park  land. 

Automobiles  will  principally  enter  the  Project  Area  via  the  existing  curb  cut  on 
Park  Drive  and  via  Fullerton  Street  to  an  express  ramp.  The  entry  to  the  basement 
parking  level  will  be  integrated  into  the  enlarged  landscaped  piece  at  the  corner  of 
Brookline  Avenue  and  Park  Drive.  Automobiles  will  enter  the  parking  structure  at  grade 
from  the  entry  area  in  front  of  the  building.  The  Fullerton  Street  express  ramp  will  be 
used  to  access  the  upper  floors  of  the  parking  structure.  Automobiles  will  exit  the 
parking  structure  via  the  same  Fullerton  Street  express  ramp,  as  well  as  via  exit  portals  to 
the  area  in  front  of  the  building  off  of  Park  Drive.  Additionally,  there  will  be  an 
automobile  exit  portal  from  the  basement  area  that  discharges  to  and  past  the  exterior 
bundle  pickup  area  for  the  supermarket  in  front  of  Park  Drive.  Traffic  will  then  round  up 
to  exit  via  the  existing  curb  cut  on  Park  Drive. 

The  loading  area  for  the  Project  will  be  located  entirely  within  the  retail  building 
with  trucks  entering  the  enclosed  retail  area  from  Fullerton  Street.  This,  together  with  the 
addition  of  a  third  traffic  lane  on  Fullerton,  will  avoid  the  potential  for  the  queuing  of 


-C3 

GS1- 15421-2 
3/6/95  2:25  PM 


trucks  along  Fullerton  Street  and  allow  for  the  free  flow  of  vehicles  along  that  street  at  all 
times. 

Pedestrian  access  and  circulation  will  be  greatly  improved  through  the 
construction  of  interior  walkways  and  an  outdoor  covered  walkway  from  the  MBTA 
station.  New  walkways  and  entrances  will  be  provided,  all  resulting  in  increased  ease  of 
access  to  the  MBTA  station.  The  quality  of  the  pedestrian  experience  on  the  site  will  be 
greatly  improved  by  the  additional  parkland  introduced  on  the  corner  of  Brookline 
Avenue  and  Park  Drive.  Pedestrian  and  vehicular  circulation  are  separated  to  the  greatest 
extent  possible.  The  Project  Area's  overall  appearance  will  be  improved  by  the 
enhancement  of  landscaping  and  the  elimination  of  most  of  the  surface  parking  on  the  site 
as  well  as  the  replacement  of  the  unsightly  warehouse  additions  to  the  main  building  with 
the  new  retail  building. 

Proposed  uses  for  the  Project  include  those  listed  on  Appendix  Q  to  the  121 A 
Application  for  which  zoning  deviations  are  required  from  the  Authority  and  those  uses 
listed  on  Exhibit  C  hereto  which  are  allowed  as  of  right  in  the  underlying  B-2  and  M-2 
zoning  districts. 

Estimated  Construction  Time:  The  estimated  construction  schedule  is  set  forth  on 
Exhibit  D  attached  hereto.  This  schedule  is  subject  to  change  based  on,  among  other 
things,  acquisition  of  the  Project  Site  by  the  Developer  and  receipt  of  all  necessary 
permits  and  approvals. 

Projected  Number  of  Employees:  The  Project  will  provide  approximately  1500- 
1700  new  construction  jobs  and  1200  permanent  jobs.  The  Developer  will  enter  into  a 
Boston  Residents  Construction  Employment  Plan  with  the  Mayor's  Office  of  Jobs  and 
Community  Services  and  the  Boston  Employment  Commission  detailing  the  steps  to  be 
taken  by  the  Developer  and  its  contractor  to  promote  compliance  with  the  Boston 
Employment  Commission  Ordinance  standards  for  construction  jobs  for  Boston  residents, 
minorities,  and  women.  The  Applicant  agrees  to  become  a  signatory  to  a  Memorandum 
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of  Understanding  with  regard  to  efforts  to  be  undertaken  by  the  Developer  with  regard  to 
certain  permanent  employment  opportunities  for  City  of  Boston  residents. 

Proposed  Building  Dimensions:  The  dimensions  of  the  buildings  to  be  located 
within  the  Project  Site,  will  generally  conform  with  the  Schematic  Drawings.  The  height' 
of  the  new  retail  building  will  not  exceed  eighty  (80)  feet. 

Densities:  The  underlying  zoning  in  the  B-2-D  and  M-2-D  zoning  districts  in 
which  the  Project  Site  is  located  permits  a  maximum  floor  area  ratio  ("FAR")  of  2.0. 
The  density  of  the  Project  will  not  exceed  an  FAR  of  4.2. 

Proposed  Traffic  Circulation:  The  Project  will  help  to  provide  substantial 
enhancements  to  the  vehicular  and  pedestrian  circulation  patterns  adjacent  to  and  within 
the  Project  Site.  An  extensive  transportation  mitigation  plan  has  been  submitted  as  part 
of  the  FPIR  to  address  several  issues,  including  travel  demand  management,  public 
transportation,  parking  management,  access  and  circulation,  loading,  pedestrian 
improvements,  roadway  improvements,  construction  traffic  management,  access  goals 
and  monitoring.  These  mitigation  measures  will  be  the  subject  of  a  Transportation 
Access  Plan  Agreement  between  the  Developer  and  the  Boston  Transportation 
Department  (the  "TAP  Agreement"). 

Access  to  Public  Transportation:  The  Project  Site  is  very  well  served  by  public 
transportation.  The  Project  Site  is  adjacent  to  the  MBTA's  Green  Line/Riverside  line  and 
MBTA  bus  service.  The  Developer's  commitment  to  mitigation  measures  with  regard  to 
encouraging  the  use  of  public  transportation  and  improvements  related  thereto  are 
detailed  in  the  TAP  Agreement. 

Parking  and  Loading  Facilities:  The  Project  will  contain  up  to  approximately 
1 ,966  parking  spaces,  approximately  1 946  in  the  parking  structure  and  approximately  20 
surface  spaces  primarily  to  service  supermarket  customers. 

Approximately  twenty  seven  (27)  loading  bays  will  be  provided  on  the  Project 
Site  in  an  interior  loading  area  at  grade  on  the  northeast  corner  of  the  new  retail  building, 
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with  access  and  egress  in  Fullerton  Street.  The  parking  and  loading  facilities  will  be  in 
general  conformity  with  the  Schematic  Drawings. 

Design  Review  Procedures:  The  Developer  agreed  voluntarily  to  have  the  Project 
reviewed  under  Article  31  of  the  Code.  The  design  review  process  to  be  observed  by  the 
Developer  and  the  Authority  is  more  particularly  set  forth  in  the  Authority's 
"Development  Review  Procedures"  dated  1985,  and  revised  in  1986,  and  includes  review 
of  items  which  affect  public  lobbies  visible  from  the  exterior  of  buildings,  open  spaces 
and  landscaping,  and  exterior  features  of  the  buildings  and  the  exterior  signage  program 
(the  "Design  Review  Process") . 

Zoning:  The  Project  Site  is  located  within  the  B-2-D  and  M-2-D  zoning  districts. 
Relief  from  the  provisions  of  the  Code  will  be  required  as  more  particularly  set  forth  in 
that  certain  Application  for  Approval  of  1928  Associates  Limited  Partnership  to 
undertake  a  Project  in  Boston,  Massachusetts  under  Mass.  G.L.  c.  121A,  as  Amended  and 
St.  1960,  c.  652,  as  amended,  dated  March  6,  1995(the  "121A  Application"). 

Development  Impact  Project  Contribution/Jobs  Contribution  Grant:  As  required 
under  Section  26A-3  of  the  Boston  Zoning  Code,  and  to  the  extent  required  by  law,  the 
Developer  will  enter  into  and  be  bound  by  a  Development  Impact  Project  Agreement  with 
the  Authority  (the  "DIP  Agreement")  and  will  be  responsible  for  making  a  Development 
Impact  Project  Contribution  (the  "Housing  Contribution  Grant") .  The  Housing 
Contribution  Grant  shall  be  made  by  the  grant  and  payment  by  the  Developer  of  Two 
Million  Five  Hundred  Twenty-Six  Thousand  Eight  Hundred  Sixty  and  00/100  Dollars 
($2,526,860.00)  based  upon  the  currently  estimated  gross  floor  area  of  that  portion  of  the 
Project  that  is  subject  to  the  Housing  Contribution  Grant,  as  detailed  in  the  DIP 
Agreement. 

As  required  under  Section  26B-3  of  the  Code,  and  to  the  extent  provided  by  law,  the 
Developer  will  also  be  responsible  for  making  a  Jobs  Contribution  Grant  with  regard  to 
the  Project.  The  Jobs  Contribution  Grant  shall  be  made  by  the  grant  and  payment  by  the 
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Developer  of  Five  Hundred  Five  Thousand  Three  Hundred  Seventy -Two  and  00/100 
Dollars  ($505,372),  based  upon  the  currently  estimated  gross  floor  area  of  that  portion  of 
the  Project  that  is  subject  to  the  Jobs  Contribution  Grant,  as  detailed  in  the  DIP 
Agreement.  Payments  of  the  Housing  and  Jobs  Contributions  Grants,  as  set  forth  above, 
shall  be  in  accordance  with  the  terms  set  forth  in  the  DIP  Agreement  a  draft  of  which  is 
attached  hereto  as  Exhibit  E. 
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EXHIBIT  A 


A  certain  parcel  of  land  in  Boston,  Suffolk  County,  Massachusetts  shown  on  a 
plan  entitled  "Plan  of  Property  Owned  By  Sears  Roebuck  And  Co.  Brookline  Avenue  & 
Park  Drive  Boston  Massachusetts"  prepared  by  Cullinan  Engineering  Co.,  Inc.  Civil 
Engineers  -  Land  Surveyors  dated  February  13, 1989,  revised  to  August  4, 1993,  to  be 
recorded  with  Suffolk  Registry  of  Deeds  and  bounded  and  described  according  to  said 
plan  as  follows: 

SOUTHEASTERLY     by  Brookline  Avenue,  366. 1 1  feet; 

SOUTHEASTERLY, 

SOUTHERLY  and 

SOUTHWESTERLY    by  the  intersection  of  Brookline  Avenue  and 

Park  Drive,  219.24  feet,  70.00  feet  and  28.53 

feet; 

SOUTHWESTERLY    by  Park  Drive,  433.51  feet  and  21 1.31  feet; 

NORTHWESTERLY    by  land  now  or  formerly  of  Consolidated  Rail 

Corporation,  459.86  feet  and  20.87  feet;  and 

EASTERLY, 

NORTHEASTERLY, 

SOUTHEASTERLY 
and 

NORTHEASTERLY      by  three  lines  in  Fullerton  Street  and  by 

Fullerton  Street  measuring  respectively  37.55 
feet,  1 18.29  feet,  20.71  feet  and  452.43  feet. 

Said  premises  contain  383,072  square  feet  more  or  less  or  8.80  acres  according  to 
said  plan. 
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EXHIBIT  C 

"AS  OF  RIGHT"  USES 

USE  NO.  USE 

1 7  Day  care  center;  nursery  school;  kindergarten 

20  Library  or  museum,  not  conducted  for  profit  and  not  accessory  to  a 

use  listed  under  use  Item  No.  16A,  18,  22,  23,  or  24 

29  Adult  education  center  building;  community  center  building; 

settlement  house 


34  Store  primarily  serving  the  local  retail  business  needs  of  the 
residents  of  the  neighborhood,  but  not  constituting  a  business  as 
described  in  Use  Item  No.  34A,  including,  but  not  limited  to,  store 
retailing  one  or  more  of  the  following:  food,  baked  goods, 
groceries,  packaged  alcoholic  beverages,  drugs,  tobacco  products, 
clothing,  dry  goods,  books,  flowers,  paint,  hardware  and  minor 
household  appliances 

35  Department  store,  furniture  store,  general  merchandise  mart,  or 
other  store  serving  the  general  retail  business  needs  of  a  major  part 
of  the  city,  including  accessory  storage 

37  Lunch  room,  restaurant,  cafeteria  or  other  place  for  the  service  or 
sale  of  food  or  drink  for  on-premises  consumption,  provided  that 
there  is  no  dancing  nor  entertainment  other  than  phonograph,  radio 
and  television,  and  that  neither  food  nor  drink  is  served  to,  or 
consumed  by,  persons  while  seated  in  motor  vehicles 

38  Place  for  sale  and  consumption  of  food  and  beverages  (other  than 
drive-in  restaurant)  providing  dancing  or  entertainment  or  both; 
theatre  (including  motion  picture  concert  hall;  dance  hall,  skating 
rink;  bowling  alley,  pool  room;  billiard  parlor;  other  social, 
recreational  or  sports  center  conducted  for  profit;  or  any 
commercial  establishment  maintaining  and  operating  any 
amusement  game  machine  (other  than  as  accessory  use  described 
in  Use  Item  No.  86b  or  86c);  provided  that  such  establishment  is 
customarily  open  to  the  public  at  large  and  does  not  exclude  any 
minor  by  reason  of  age  as  a  prevailing  practice 
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39  Office  of  accountant,  architect,  attorney,  dentist,  physician,  or 
other  professional  person,  not  accessory  to  a  main  use 

39A  Clinic  not  accessory  to  a  main  use 

40  Real  estate,  insurance  or  other  agency  office 

41  Office  building,  post  office,  bank  (other  than  drive-in  bank)  or 
similar  establishment 

42  Office  or  display  or  sales  space  of  a  wholesale,  jobbing  or 
distributing  house 

43  Barber  shop,  beauty  shop;  shoe  repair  shop;  self-service  laundry; 
pick-up  and  delivery  station  of  laundry  or  dry-cleaner;  or  similar 
use 

44  Tailor  shop;  hand  laundry;  dry-cleaning  shop 

46  Caterer's  establishment;  photographer's  studio;  printing  plant; 

taxidermist's  shop'  upholsterer's  shop'  carpenter's  shop' 
electrician's  shop;  plumber's  shop;  radio  and  television  repair  shop 

63  Railroad  passenger  station 

80  As  an  accessory  use  subject  to  the  limitations  and  restrictions  of 
Article  10,  the  storage  of  flammable  liquids  and  gases  incidental  to 
a  lawful  use 

81  As  an  accessory  use  subject  to  the  limitations  and  restrictions  of 
Article  10,  the  manufacture,  assembly  or  packaging  of  products 
sold  on  the  lot 

85  As  an  accessory  use  subject  to  the  limitation  and  restriction  of 

Article  10,  any  use  ancillary  to,  and  ordinarily  incident  to,  a  lawful 
main  use 

86(b)  and  (c)  As  an  accessory  use  subject  to  the  limitation  and  restriction  of 

Article  10,  the  maintenance  and  operation  of  not  more  than  four 
amusement  game  machines  in  bar,  taverns  or  other  commercial 
establishments  where  alcoholic  beverages  are  sold  or  in  stores, 
self-service  laundry,  restaurant  or  other  commercial  establishment 
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APPENDIX  H 


Minimum  Standards  for  Financing,  Construction 

Maintenance  and  Management  of  the  Project  Under 

Chapter  121 A  of  the  Massachusetts  General  Laws,  as  Amended 


1 .  Financing.  The  initial  financing  of  the  cost  of  the  Project  shall  be  in  accordance 
with  the  provisions  of  the  Application.  Subject  to  the  presently  existing  provisions  of  Chapter 
121  A,  any  future  financing  or  refinancing  required  in  connection  with  the  Project  may  be  made 
without  the  approval  of  the  Authority  if  provided  by  (i)  an  insurance  company,  bank,  pension 
fund,  real  estate  investment  trust  or  other  recognized  financial  lender,  (ii)  the  Project  Developers 
or  any  general  or  limited  partner  thereof,  or  (iii)  the  Commonwealth  of  Massachusetts,  the  City 
of  Boston  or  any  political  subdivision  thereof.  All  other  financing  shall  be  made  only  with  the 
prior  written  approval  of  the  Authority  as  to  the  terms  thereof  and  the  identity  of  the  financing 
party  or  parties,  which  approval  shall  not  be  unreasonably  withheld. 

2.  Construction.  The  Applicant  shall  cause  the  Project  to  be  constructed  in  a  good 
and  workmanlike  manner  employing  materials  of  good  quality  and  so  as  to  conform  to  the 
Application,  zoning,  building,  health  and  fire  laws,  codes,  ordinances  and  regulations  in  effect  in 
the  City  of  Boston  except  to  the  extent  that  the  same  may  have  been  or  may  be  duly  varied  or 
deviation  has  been  or  may  be  granted.  The  determination  of  whether  or  not  the  construction 
complies  with  the  Application,  laws,  codes,  ordinances  and  regulations  as  the  same  may  have 
been  or  may  be  varied  or  deviation  has  been  or  may  be  granted,  subject  only  to  the 
administrative  jurisdiction  of  the  Department  of  Public  Safety  and  to  judicial  review,  shall  be 
determined  by  the  Division  of  Inspectional  Services,  and  the  issuance  by  the  Division  of 
Inspectional  Services  or  other  duly  constituted  authority  of  one  or  more  certificates  of  occupancy 
or  equivalent  documents  shall  be  treated  as  conclusive  evidence  of  compliance  of  construction 
with  said  laws,  codes,  ordinances  and  regulations. 

3.  Maintenance.  Upon  completion  of  construction  of  the  Project,  the  Applicant 
shall  cause  the  Project  to  be  kept  and  maintained  in  good  repair,  order  and  condition  and  shall 
also  cause  to  be  kept  in  force  hazard  insurance  relative  to  the  Project  in  commercially  reasonable 
amounts. 

4.  Management.  The  Applicant  shall  cause  the  Project  (or  any  portion  thereof)  to 
be  operated,  managed  and  maintained  by  ma  one  or  more  parties  (any  of  which  may  be  affiliates 
of  the  Applicant)  pursuant  to  a  lease,  management  agreement  or  other  agreement.  Any  such 
party  under  a  lease,  management  agreement  or  other  agreement  will  in  no  event  be  subject  to  the 
provisions  of  Chapter  121 A  or  the  approval  of  the  Authority.  Tenants  and  other  occupants  of  the 
Project  may  pay  amounts  associated  with  the  use  and  occupancy  of  the  Project  directly  to  such  a 
party  under  their  leases  or  occupancy  agreements,  which  amounts  shall  not  be  included  in  the 
gross  income  of  the  Applicant  under  Section  10  of  Chapter  121  A. 
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5.  Accounting. 

A.  Maintenance  of  Accounting  Records.  The  Applicant  shall  keep  and  maintain  at 
all  times  during  the  period  of  tax  exemption  under  Chapter  121 A  accounting  records  in  a 
uniform  and  consistent  basis  in  which  shall  be  recorded  all  information  necessary  for  the 
computation  of  (i)  the  excise  payments  on  the  gross  income  of  the  Applicant  and  on  the  Project 
required  by  Section  10  of  Chapter  121  A,  (ii)  the  payments  which  are  required  to  be  made  under 
the  contract  with  the  City  of  Boston  entered  into  pursuant  to  Section  6A  of  Chapter  1 2 1 A  and 
under  the  provisions  of  Sections  10,  15  and  18C  of  Chapter  121 A  as  heretofore  amended,  and 
(iii)  the  amounts  which  the  Applicant  shall  be  entitled  to  receive  and  accept  for  its  general 
purposes  as  net  income  from  the  Project  pursuant  to  Chapter  121A,  as  heretofore  amended. 
Within  one  hundred  twenty  (120)  days  after  the  end  of  each  calendar  year,  the  Applicant  shall 
submit  to  the  Authority  a  statement  showing  for  that  calendar  year  certified  by  a  duly  authorized 
representative  of  the  Applicant  giving  in  reasonable  detail  the  information  necessary  for  the 
computation  of  the  foregoing  items  and  computing  the  same.  Such  statement  shall  be  certified 
by  independent  public  accountants  of  recognized  standing,  which  the  Applicant  shall  cause  to  be 
selected  and  paid.  The  Authority  shall  at  reasonable  times  be  permitted  to  examine  and  audit  all 
such  accounting  records. 

B.  Definitions.  For  the  purposes  of  the  computation  required  by  Sections  10,  15 
and  18C  of  terms  "gross  income"  and  "gross  receipts"  shall  include  only  such  amounts  as  are 
received  by  the  Applicant  from  Fenway  Retail  pursuant  to  the  lease  of  the  Project  Area  between 
the  Applicant  and  Fenway  Retail. 
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APPENDIX  1-1 
FINAL  SUPPLEMENTAL  PROJECT  IMPACT  REPORT 
dated  August  31,  1994. 

ON  FILE  WITH  BRA 
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APPENDIX  1-2 
ENVIRONMENTAL  IMPACT  REPORT 
dated  November  30,  1994. 


ON  FILE  WITH  BRA 


APPENDIX  J 

PROJECT  BUDGET 

THE  FENWAY  BUDGET  SUMMARY 


Acquisition  Costs  $17,500,000 

Hard  Costs  $64,800,000 

Soft  Costs  $16,700,000 

Contingency  $  4,000,000 

Interim  Interest  $  7,000,000 


TOTAL  $110,000,000 
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March   15,    1995 


renway  Retail  Limited  Partnership 

:/o  New  England  Development  Finance/  Inc.     /' 

)ne  Wells  Avenue 

lewton,  Massachusetts  02159 

attention :   Mr.  Stephen  R.  Karp 

Mr.  Steven  S.  Fischman 

Mr.  Daniel  E.  Rothenberg 

Mr.  Julian  Cohen 

Re »   Loan  Arrangement  with  Fenway  Retail  Limited  Partnership 
Sears  Building,  309  Park  Drive,  Boston,  Massachusetts 

jntlemen: 

Attached  hereto  is  the  Term  Sheet  (the  "Term  Sheet") 
irsuant  to  which  The  First  National  Bank  of  Boston  and  Fleet  Bank 
Massachusetts,  N.A.  (collectively,  the  "Lender")  have  agreed  to 
rovide  financing  (the  "Loan")  for  Fenway  Retail  Limited  Partnership 
:he  "Borrower").   The  commitment  to  extend  the  Loan  (the 
Commitment")  shall  be  made  available  according  to  the  terms  and 
editions  set  forth  in  the  Term  Sheet. 

The  Commitment  is  based  upon  the  Lender's  current  understanding 
.!  the  Borrower's  request  for  financing.  The  terms  and  conditions 
H»t  forth  in  the  Term  Sheet  do  not  constitute  the  entire  agreement 
bitween  the  Borrower  and  the  Bank,  but  outline  the  primary  business 
rt;>rms  of  the  proposed  transaction.   As  additional  information 
■•comes  available  to  the  Lender,  the  Lender  may  impose  additional 
t>rms  and  conditions  with  respect  to  the  Loan. 

The  Commitment  is  conditioned  upon: 

(i)       The  preparation,  execution  and  delivery  of  legal 
documentation  as  required  by  the  Lender  and  the 
Lender's  counsel  to  evidence  and  secure  the  Loan 
contemplated  by  the  Term  Sheet,  all  in  form  and 
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substance  satisfactory  to  the  Lender  and  the  Lender's 
counsel; 

(ii)      The  absence  of  any  material  adverse  change  in  the 

financial  condition  of  the  Borrower  or  any  guarantor  of 
the  Loan;  and 

(iii)     in  addition  to  the  Items  referenced  in  the  Term  Sheet, 
the  receipt  by  the  Lender  of  a. current  environmental 
site  assessment  report  of  the  property  located  at  309 
Park  Drive,  Boston,  Massachusetts,  which  report  shall 
be  complete  and  free  of  qualification  except  with 
respect  to  any  matters  previously  disclosed  to  the 
Lender  in  writing. 

By  accepting  this  Commitment,  the  Borrower  agrees  to  be 
responsible  for  all  costs  and  expenses  incurred  by  the  Lender  in 
connection  with  the  Loan  including,  without  limitation,  legal  fees 
and  expenses,  engineering  fees  and  expenses  and  other  expenses 
incurred  by  the  Lender  in  connection  with  the  processing  of  the 
Loan,  whether  or  not  the  Loan  closes. 

It  is  understood  and  agreed  that  the  closing  of  the  Loan  must 
occur  on  or  before  June  1,  1995,  or  this  Commitment  will  terminate 
at  the  option  of  the  Lender.  It  is  further  understood  and  agreed 
that  time  is  of  the  essence.  Any  extensions  of  the  closing  date 
must  be  in  writing  and  signed  by  both  the  Lender  and  the  Borrower. 

This  Commitment  shall  become  effective  only  upon  the  Borrower's 
^J*!11  accePtance  hereof.   If  the  terms  and  conditions  herein  are 
satisfactory  to  the  Borrower,  please  evidence  the  Borrower's 
acceptance  of  same  by  signing  and  returning  the  enclosed  copy  of 
i';V  iiiJ^Sf  accompanied  by  the  initial  payment  of  the  Commitment  Fee 
if  $150,000.00  to  The  First  National  Bank  of  Boston  as  agent  for  the 
render  no  later  than  the  close  of  business  on  March  25,  1995. 

This  letter  which  may  be  executed  in  one  or  more  counterparts 
upersedes  all  prior  letters  to  you  regarding  the  Loan. 

Very  truly  yours, 

•   THE  FIRST  NATIONAL  BANK  OF  BOSTON 


By: 

Title: 
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FLEET  BANK  OF  MASSACHUSETTS,    N.A, 


By  j 

Title: 


Accepted  and  agreed  to  this  day  of  March,  1995. 

FENWAY  RETAIL  LIMITED  PARTNERSHIP 

("Borrower") 

By  its  General  Partner,  CRNED  Fenway 
Limited  Partnership 

By  its  General  Partner,  CRNED  Fenway, 
Inc. 


Byi 

Title: 


TERM  SHEET 

Fenway  Retail  Limited  Partnership 

March  15,  1995 


The  terms  below  do  not  constitute  the  whole  agreement,  but 
outline  the  primary  business  terms  of  the  proposed  transaction. 


Borrower  t 


Purpose; 


Loan  Amount: 


Fenway  Retail  Limited  Partnership,  the 
ownership  and  control  of  which  shall  be 
satisfactory  to  the  Lender. 

For  the  acquisition  of  the  Sears  building 
located  at  309  Park  Drive  in  Boston, 
Massachusetts  and  the  conversion, 
redevelopment  and  construction  of  the 
property  into  an  approximately  551,000  s.f. 
retail  complex  with  parking  for  approximately 
2,300  cars. 

Based  on  an  estimated  $112,000,000  total 
project  cost,  a  loan  amount  of  $95,200,00, 
but  in  no  event  greater  than  a)  85%  of  total 
project  costs  or  b)  a  75%  loan  to  "as 
completed"  value  based  on  a  new  MAI  appraisal 
of  the  project  acceptable  to  the  Lender 
obtained  prior  to  closing.  The  Lender  shall 
advance  only  those  loan  proceeds  which  in 
addition  to  the  required  equity,  are  needed 
to  complete  construction. 

Equity  Requirement:  Based  on  an  estimated  $112,000,000  total 

project  cost,  the  Borrower  shall  provide  cash 
equity  in  the  amount  of  $16,800,000  to  be 
satisfactorily  evidenced  by  paid  invoices 
prior  to  or  simultaneously  at  closing. 


Term: 


Three  year  construction  loan.   The  Borrower 
shall  have  the  option  to  extend  the  loan  for 
two  additional  one  year  periods  provided 
during  each  option  period,  the  Borrower  is  in 
compliance  with  the  following  terms  and 
conditions : 

a.  The  Borrower  shall  pay  to  the  Lender  an 
extension  fee  of  .25%  of  the  total  Loan 
Amount  for  each  extension. 

b.  The  Borrower  is  in  compliance  with  the 
loan  documents  and  no  defaults  exist 
under  the  documents. 


c.  During  the  extension  period,  the 
Borrower  shall  commence  paying  monthly 
amortization  on  a  25  year  mortgage  style 
basis  with  monthly  principal  payments  of 
not  less  than  $92,650. 

d.  The  debt  service  coverage  ratio  of  the 
project,  based  on  tenants  in  occupancy 
and  paying  rent,  is  not  less  than  1.2X 
including  25  year  amortization,  which 
debt  service  coverage  ratio  shall  be 
based  on  an  interest  rate  equivalent  to 
the  then  prevailing  7  year  Treasury  rate 
plus  175  basis  points. 

e.  The  Borrower  provides  notice  to  the 
Lender  to  exercise  such  extension  option 
no  earlier  than  120  days  prior  to  loan 
maturity  and  no  later  than  45  days  prior 
to  the  loan  maturity. 

f .  The  loan  to  value  of  the  project,  based 
on  a  new  MAI  appraisal  ordered, 
reviewed,  and  approved  by  the  Lender 
obtained  immediately  prior  to  the  option 
period,  does  not  exceed  75%.   Such 
appraisal  valuation  shall  be  completed 
by  an  appraiser  selected  by  the  Lender, 
and  shall  be  ordered  by  the  Lender  at 
the  Borrower's  expense. 

Collateral:         A  first  mortgage  lien  on  the  existing  Sears 

Building  located  at  309  Park  Drive,  Boston, 
Massachusetts,  the  land  on  which  it  is 
located  and  all  the  improvements  to  be 
constructed  thereon;  a  collateral  assignment 
of  property  leases  and  rents;  a  security 
interest  in  and  to  all  personal  property  used 
in  conjunction  with  the  operation  and 
maintenance  of  the  property;  and  an 
assignment  of  all  contracts,  plans  and 
specifications,  licenses  and  permits. 

Rat«»  At  the  Borrower's  option: 

(a)  Base  +  .25%,  or 

(b)  30-60-90-180  day  Eurodollar  plus  175 
basis  points. 

Interest  is  payable  monthly  in  arrears .   The 
Borrower  will  be  subject  to  a  prepayment 
penalty  in  the  event  any  Eurodollar 
borrowings  are  prepaid  prior  to  the 
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Paymant s t 


expiration  of  the  Eurodollar  contract.  The 
Borrower  shall  have  no  more  than  four 
interest  rate  periods  in  place  at  any  time. 

Interest  only  through  loan  maturity.   During 
the  extension  period,  the  Borrower  shall 
commence  to  pay  required  amortization  as 
outlined  above . 


F«es: 


Guarantee  t 


Commitment  Fae:   1%  of  the  total  Loan  Amount 
with  a  $150,000  deposit  payable  upon  the 
Lender's  notification  to  the  Borrower  that 
the  Lender  has  obtained  all  necessary 
internal  credit  approvals,  with  the  $802,000 
balance  payable  upon  the  Borrower's 
achievement  of  the  Pre-Leasing  Requirement. 
In  the  event  the  Borrower  decides  to  close 
project  financing  with  another  lender,  the 
Lender  shall  have  earned  $50,000  of  the 
deposit.   In  the  event  the  proposed  loan  does 
not  close  for  any  other  reason,  the  Lender 
shall  be  reimbursed  only  for  100%  of  its  out- 
of-pocket  expenses.   The  balance  of  the 
deposit,  if  any,  shall  be  returned  to  the 
Borrower.   In  the  event  the  loan  closes  prior 
to  the  Borrower's  achievement  of  the  Pre- 
Leasing  Requirement,  the  Lender  shall  have 
earned  the  entire  $150,000  deposit  plus 
reimbursement  of  its  out-of-pocket  expenses 
which  expenses  will  be  paid  by  the  Borrower 
at  loan  closing.   The  remaining  $8  02,000 
commitment  fee  balance  shall  be  payable  to 
the  Lender  upon  the  Borrower's  achievement  of 
the  Pre-Leasing  Requirement . 

Adminiatratlv  Agenda  Fee:   Annually, 
commencing  at  closing,  the  Borrower  shall  pay 
to  The  First  National  Bank  of  Boston  ("FNBB") 
a  fee  of  $50,000  per  annum,  or  a  prorata 
amount  for  any  portion  of  the  year,  during 
construction  and  for  two  months  following 
construction  completion  to  compensate  FNBB 
for  administering  the  loan.   Thereafter, 
FNBB's  Administrative  Agent's  Fee  will 
decrease  to  $25,000  per  annum. 

1928  Associates  Limited  Partnership,  The 
Fenway  Associates  Limited  Partnership  and  all 
other  owners  of  any  portion  of  the  Collateral 
shall  jointly  and  severally  guaranty  the  Loan 
(the  "Partnership  Guarantors")  .   In  addition, 
Stephen  R.  Karp,  Steven  S.  Fischman,  Daniel 
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Borrower  Covenants : 


Pre-Leaaing 
Requirement : 


E.  Rothenberg,  and  Julian  Cohen  shall  be 
guarantors  of  the  Loan  ("Individual 
Guarantors") .   The  Individual  Guarantors 
shall  provide  a  guarantee  subject  to  the 
terms  and  conditions  set  forth  in  Schedule  1 
annexed  hereto  prior  to  the  execution  hereof 
and  incorporated  by  reference  herein. 

The  Borrower  shall  not  incur  additional 
indebtedness,  nor  voluntarily  or 
involuntarily  transfer,  sell,  assign,  pledge 
or  further  encumber  the  Borrower's  assets 
without  the  consent  of  the  Lender.   The 
Borrower  will  certify  to  the  Lender 
compliance  with  this  covenant  prior  to 
closing  and  semi-annually  thereafter. 


Prior  to  loan  closing  or  if  closing  is  based 
upon  the  Limited  Initial  Advance  Option,  by 
September  30,  1995,  the  Borrower  shall 
provide  to  the  Lender  leases  as  set  forth  in 
Schedule  2  annexed  hereto  prior  to  the 
execution  hereof  and  incorporated  by 
reference  herein.   The  leases  must  be  in  form 
and  substance  acceptable  to  the  Lender,  to 
tenants  whose  credit  quality  is  acceptable  to 
the  Lender.   At  the  Lender's  option,  all 
leases  shall  be  subordinate  to  the  lien  of 
the  mortgage. 


Hazardous  Waste 
Indemnification i 


The  Lender  acknowledges  there  is  hazardous 
waste  at  the  subject  site.   The  Lender  is 
proceeding  with  the  understanding  that  the 
Borrower  has  formulated  a  plan  to  remediate 
the  hazardous  waste  situation,  which  plan 
will  be  reviewed  by  the  Lender's  engineer. 
Borrower  will  then  implement  that  plan  and 
subsequently  provide  evidence  to  the  Lender 
and  the  Lender's  engineer  that  the  site  is 
free  of  hazardous  substances.  The  Borrower, 
the  Partnership  Guarantors  and  the  Individual 
Guarantors  shall  provide  to  the  Lender  a 
hazardous  waste  indemnification  acceptable  to 
the  Lender. 


Limited  Initial 
Advance  Option i 


In  order  to  facilitate  the  initiation  of  the 
project  before  the  achievement  of  the  Pre- 
Leasing  Requirement,  the  Lender  shall  agree 
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to  advance  loan  proceeds  for  the  Loan  not  to 
exceed  $15,000,000  for  project  expenses 
acceptable  to  the  Lender.   The  Borrower  shall 
be  eligible  for  the  Limited  Initial  Advance 
Option  under  the  following  terms  and 
conditions: 


Amount : 

Amortization: 

Disbursements 


Maturity: 


7e«: 


Up  to  a  maximum  of 
$15,000,000 

Interest  only  through 
September  30,  1995 

The  Lender  is  not 
obligated  to  advance 
funds  in  excess  of 
$15,000,000,  nor  advance 
funds  past  June  30,  1995 
under  the  Limited  Initial 
Advance  Option.   In  the 
event  the  Borrower  does 
not  achieve  the  Pre- 
Leasing  Requirement  by 
September  30,  1995,  the 
Borrower' s  rights  to  any 
further  advances  under 
the  Loan  shall  terminate. 
The  Borrower  may  continue 
construction  of  the 
improvements  with  equity 
funds  in  compliance  with 
all  loan  documents. 

In  the  event  the  Borrower 
does  not  achieve  the  Pre- 
Leasing  Requirement  by 
September  30,  1995,  the 
loan  shall  amortize 
monthly  on  a  straight 
line  basis  over  the  next 
18  month  period. 

1%  or  $150,000  earned  at 
closing  as  described  in 
(but  not  in  addition  to) 
the  Pee  section  of  this 
Term  Sheet,  plus 
reimbursement  of  the 
Lender's  out-of-pocket 
expenses . 


•5- 


'li-Trif  .'■'■■  ■■'< 


:,.ILULrK..'...UU 


O      U!    BUIId  V  W  A  II 


6 .      Guarantee ; 


7.      Equity: 


The  Partnership 
Guarantors  shall  jointly 
and  severally  guaranty 
the  Loan.   In  addition, 
the  Individual  Guarantors 
shall  execute  a  guarantee 
subject  to  the  terms  and 
conditions  set  forth  in 
Schedule  l  annexed  hereto 
prior  to  the  execution 
hereof  and  incorporated 
by  reference  herein. 

As  a  condition  to  making 
any  advances,  the 
Individual  Guarantors 
will  have  already 
contributed  or  will 
contribute  simultaneously 
with  the  first  advance 
$16,800,000  in  cash 
equity  towards  the 
acquisition  of  the  site 
and  other  costs,  which 
contribution  shall  be 
satisfactorily  evidenced 
to  the  Bank. 


8.   Rates 


Until  June  30,  1995,  at 
the  Borrower's  option: 
(a)  Base  +  .25%,  or  (b) 
30-60-90-180  day 
Eurodollar  plus  175  basis 
points .   In  the  event  the 
Borrower  has  not  achieved 
the  Pre-Leasing 
Requirement  by  June  30, 
1995,  the  interest  rate 
for  the  loan  shall 
increase  to  (at  the 
Borrower's  option)  Base 
plus  .85%  or  30-60-90-180 
day  Eurodollar  plus  235 
basis  points.   In  the 
event  the  Borrower 
achieves  the  Pre-Leasing 
Requirement  by  September 
30,  1995,  the  Borrower's 
interest  rate  shall  once 
again  decrease  to  Base 
plus  .25%  or  30-60-90-180 
day  Eurodollar  plus  175 
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basis  points.  All 
Eurodollar  contracts 
shall  be  subject  to  the 
same  prepayment  and 
contract  limitations  as 
described  in  the  Rate 
section  on  page  2  of  this 
Term  Sheet . 

9.      Collateral:      Collateral  shall  be  the 

same  as  previously 
referenced  in  the 
Collateral  section  on 
page  2  of  this  Term 
Sheet . 

Due  Dilig«nc«:       Prior  to  loan  closing,  all  permits  and 

approvals  for  the  project  shall  be  obtained 
and  evidenced  to  the  Lender  and  all  other  due 
diligence  for  the  loan  shall  be  completed  to 
the  Lender's  satisfaction. 

Construction 

Cooiplrttion:         The  Borrower  shall  commence  construction 

within  ninety  days  of  loan  closing  and  shall 
complete  construction  within  24  months  of 
loan  closing,  subject  to  force  majeure. 

Required  Paydown:    With  the  first  loan  advance,  the  Borrower 

shall  repay  the  existing  $4,000,000  line  of 
credit  to  CRKF  Realty  Trust  presently  owing 
to  The  First  National  Bank  of  Boston. 

Financial 

Reporting:  The  Borrower,  the  Partnership  Guarantors  and 

the  Individual  Guarantors  shall  provide  to 
the  Lender  the  following  financial 
disclosure: 

a.   Annual  and  semi-annual  balance  sheet, 
income  statement,  debt  and  maturity 
schedule,  contingent  liability  schedule, 
rent  roll  and  receivable  aging  schedule 
for  the  Borrower  and  the  Partnership 
Guarantors .   The  Borrower  and  the 
Partnership  Guarantors  shall  provide  to 
the  Lender  year  end  statements  reviewed 
by  a  certified  public  accountant 
acceptable  to  the  Lender  as  of  the  first 
fiscal  year  end  that  the  center  opens 
for  business.   Upon  completion  of 
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construction,  the  Borrower  and  the 
Partnership  Guarantors  shall  provide 
quarterly  to  the  Lender  a  rent  roll  and 
an  operating  statement  for  the  property. 

b.  Annual  statements  for  each  of  the 
Individual  Guarantors  including  1)  a 
balance  sheet,  an  income  statement  and  a 
cash  flow  statement,  a  personal  direct 
liability  schedule  and  a  contingent 
liability  schedule  (the  Required 
Information)  and;   2)  operating 
statements  for  each  major  property  in 
which  the  Individual  Guarantors  have  an 
ownership  interest;  rent  rolls  for  each 
major  property;  a  detail  of  property 
ownership  of  each  major  property;  and 
debt,  debt  service,  and  maturity 
schedules  for  each  major  property.   The 
Individual  Guarantors  shall  also 
disclose  any  loan  defaults  or  law  suits 
which  are  pending  (Additional 
Information) . 

c.  Semi-annually,  the  Individual  Guarantors 
shall  provide  a  statement  of  material 
changes  of  financial  condition,  if  any, 
since  the  last  annual  statement  date 
including  but  not  limited  to  real  estate 
acquisitions,  sales,  transfers, 
refinancings,  changes  in  property  net 
operating  income,  liquidity,  contingent 
liabilities  and/or  direct  liabilities 
(Required  Information) . 

The  guarantee  document  for  the  Individual 
Guarantor  will  stipulate  the  provision  of  the 
Required  Information  only.   Under  separate 
agreement  each  Individual  Guarantor  will 
provide  the  Lender  the  Additional  Information 
noted  above. 

Budget:  Prior  to  closing,  the  Borrower  shall  submit  a 

construction  budget  for  the  project  which 
shall  be  acceptable  to  the  Lender  and  the 
Lender's  construction  consultant,  in  their 
sole  discretion.   Provisions  regarding  the 
Borrower's  ability  to  reallocate  line  items 
within  the  budget  or  the  Borrower's 
requirement  to  contribute  additional  equity 
to  the  project  will  be  consistent  with  those 

-8- 


/;;Wb*:;:'N:-*:-:-9V^' 


-■.i.. 'i-KTT 


Construction 
Contracts: 


used  in  the  Square  One  Mall  construction 
financing. 


Prior  to  closing,  the  Borrower  shall  provide 
a  contract  in  form  and  substance  acceptable 
to  the  Lender  and  the  Lender's  construction 
consultant .   Provisions  regarding  the 
construction  manager  (Beaver  Builders) , 
subcontractors,  the  form  of  general  contract 
and  subcontracts,  and  bonding  requirements 
shall  be  mutually  agreed  upon  by  the  Lender 
and  the  Borrower  in  the  loan  documents. 


Plana  and 
Specifications  t 


Prior  to  closing,  the  Borrower  shall  provide 
plans  and  specifications  to  the  Lender 
acceptable  to  the  Lender  and  the  Lender's 
construction  consultant  which  shall  comply 
with  all  federal  and  state  regulatory 
requirements.   Provisions  regarding  the 
Borrower's  ability  to  make  changes  to  the 
plans  and  specs  or  the  construction  contracts 
shall  be  mutually  agreed  upon  by  the  Lender 
and  the  Borrower  in  the  loan  documents. 


Construction 
Consultant  t 


Management 
Agreement  t 


Appraisalst 


The  Lender  will  hire  a  construction 
consultant  (R.C.  May  &  Associates)  to  review 
plans  and  specifications  of  the  Borrower  and 
to  monitor  construction  progress  during  the 
term  of  the  loan.   The  cost  of  the 
construction  consultant  shall  be  at  the 
Borrower's  expense. 


The  management  agreement  for  the  property 
shall  be  acceptable  to  the  Lender  in  its  sole 
discretion.   The  management  company  shall 
subordinate  the  management  agreement  to  the 
mortgage . 

The  Lender  shall  have  the  right  to  obtain  an 
appraisal  of  the  property  prior  to  closing 
and  prior  to  each  extension  period  at  the 
Borrower's  expense.   During  the  term  of  the 
loan  and  prior  to  an  event  of  default  under 
the  loan  documents,  the  Lender  may  obtain  a 
new  appraisal  of  the  property  at  the 
Borrower's  expense  only  in  the  event,  in  the 
Lender's  sole  determination,  the  value  of  the 
property  has  deteriorated.   After  an  event  of 
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default,  the  Lender  shall  have  the  right  to 
obtain  an  appraisal  of  the  property  at  any- 
time at  the  Borrower's  expense. 
Notwithstanding  the  foregoing,  the  Lender 
shall  have  the  right  to  obtain  an  appraisal 
of  the  property  at  any  time  at  its  own 
expense .   The  Borrower  agrees  to  cooperate 
with  all  appraisals  conducted  on  the 
property.   All  appraisals  shall  be  ordered  by 
the  Lender. 


Real  Estate  and 

Other  Requirements t  Prior  to  loan  closing,  the  Lender  shall  have 

received  and  approved  such  usual  real  estate 
and  other  requirements  as  are  typically 
required  by  the  Lender  for  transactions  of 
this  size  and  nature  including,  without 
limitation,  authority,  zoning,  and 
environmental  opinions,  title  insurance, 
surveys,  and  insurance. 


Expenses j 


Syndication j 


The  Borrower  agrees  to  pay  normal  and 
customary  costs  incurred  by  the  Lender  as 
part  of  due  diligence,  loan  documentation, 
and  loan  administration,  including  but  not 
limited  to  legal  fees,  construction 
consultant  fees,  syndication  expenses, 
appraisal  and  environmental  fees,  regardless 
of  whether  the  loan  is  actually  closed  and 
extended.   The  legal  fees  incurred  by  The 
First  National  Bank  of  Boston  and  Fleet  Bank 
of  Massachusetts,  N.A.  in  closing  the  loan 
shall  be  paid  by  the  Borrower  in  accordance 
with  the  Engagement  Letter  from  Riemer  and 
Braunstein  dated  November  25,  1994  and  in 
accordance  with  the  Engagement  Letter  to  be 
provided  by  Brown,  Rudnick.   Legal  fees  will 
not  exceed  those  outlined  in  the  Engagement 
Letters. 

The  loan  is  not  subject  to  syndication  prior 
to  closing.   However,  in  order  to  reduce  its 
share  of  the  loan,  the  Lender  has  the  right 
to  distribute  financial  information  about  the 
project,  the  Borrower,  the  Partnership 
Guarantors  and  the  Individual  Guarantors  and 
to  assign  the  loan  to  third  parties.   The 
Borrower  agrees  to  cooperate  with  the  Lender 
to  provide  information  in  order  to  allow  the 
Bank  to  decrease  its  share  of  the  loan. 


S1S26.J 
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Disclosure  Statement  Concerning  Beneficial  Interest(s) 

(1)  Name  of  Project:    The  Fenway 

(2)  Location:  309  Park  Drive/201  Brookline  Avenue,  Boston, 

Massachusetts 

(3).  Applicant:  1 928  Associates  Limited  Partnership 


(4)  Name  and  address  of  persons  with  beneficial  interest  in  said  Applicant 
Name  and  Address  Percentage  Interest 

CRNED  Fenway,  Inc., 
general  partner  1% 

Fenway  Retail  Limited  Partnership  99% 

limited  partner 

The  general  partner  of  Fenway  Retail  Limited  Partnership  is  CRNED  Fenway 
Limited  Parternership,  a  Delaware  limited  partnership,  the  general  partner  of  which  is 
CRNED  Fenway,  Inc.,  a  Delaware  corporation.  A  schedule  of  shareholders  of  CRNED 
Fenway,  Inc.  is  attached  hereto  as  Exhibit  A. 

The  general  partner  of  The  Fenway  Associates  Limited  Partnership,  a  Delaware 
limited  partnership,  is  Fenway  Operating,  Inc.  A  schedule  of  shareholders  of  Fenway 
Operating,  Inc.  is  attached  hereto  as  Exhibit  B. 

1928  ASSOCIATES  LIMITED  PARTNERSHIP 

By:       CRNED  Fenway,  Inc. 
Its  General  Partner 


By: 


^Lo^P 


-14- 
GS1GS4-  17M2W062-*. 

3/15/95  11:27  AMI  2/1 5/83  13:13  PM 


EXHIBIT   A 

CRNED  FENWAY,  INC. 
SCHEDULE  OF  SHAREHOLDERS 


Shareholder 

Percentage 

Ownership 

Stephen  R.  Karp 

40% 

Julian  Cohen 

25% 

Daniel  Rothenberg 

25% 

Steven  S.  Fischman 

5% 

William  H.  McCabe,  Jr. 

5% 

GS2-  17289-1 
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EXHIBIT      B 

FENWAY  OPERATING,  INC. 
SCHEDULE  OF  SHAREHOLDERS 


Shareholder 

Percentage 
Ownership 

Stephen  R.  Karp 

40% 

Julian  Cohen 

25% 

Daniel  Rothenberg 

25% 

Steven  S.  Fischman 

5% 

William  H.  McCabe, 

Jr. 

5% 
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APPENDIX  M 

Proposed  6A  Contract 

Contract  Between  the  City  of  Boston  and 

1928  Associates  Limited  Partnership 

Pursuant  to  Section  6  A  of  Chapter  121 A  of  the 

Massachusetts  General  Laws 


This  Agreement  made  this day  of ,  199_,  under  Sections  6A,  10,  15  and 

18C  of  Chapter  121 A  of  the  General  Laws  of  the  Commonwealth  of  Massachusetts,  is  by  and 
between  1928  Associates  Limited  Partnership,  a  limited  partnership  formed  under  the  laws  of  the 
Commonwealth  of  Massachusetts  (hereinafter  called  the  "Partnership")  and  the  City  of  Boston,  a 
municipal  corporation  of  the  Commonwealth  of  Massachusetts  (hereinafter  called  the  "City"). 

WITNESSETH  THAT: 

WHEREAS,  the  Partnership  has  caused  to  be  filed  with  the  Boston  Redevelopment 

Authority  (the  "Authority")  an  application  dated ,  199_  (the  "Application"),  under  the 

provisions  of  said  Chapter  121 A  of  the  General  Laws  and  Chapter  652  of  the  Acts  of  1960,  as 
amended  (collectively,  "Chapter  121  A"),  for  approval  of  a  project  (the  "Project"),  more  particularly 
described  in  the  Application  including,  but  not  limited  to,  acquisition  of  the  Project  Area  (as  defined 
in  the  Application),  renovation  of  the  Sears  Building  (as  defined  in  the  Application)  as  an  open 
parking  structure  containing  parking  for  approximately  1966  vehicles  and  approximately  830,000 
square  feet  of  parking  area  (the  "Parking  Structure")  and  the  construction  of  a  retail  facility  (the 
"Retail  Facility")  containing  approximately  560,000  square  feet  of  gross  leasable  area;  and 

WHEREAS,  the  undertaking  of  the  Project  by  the  Partnership  was  approved  by  the 
Authority  by  vote  on ,  and 

WHEREAS,  the  Mayor  of  the  City  approved  the  Authority's  approval  on ;  and 

WHEREAS,  the  vote  of  the  Authority  and  the  approval  of  the  Mayor  of  the  City  were  filed 

with  the  office  of  the  City  Clerk  on ,  and  such  approval  has  become  final  and 

binding  pursuant  to  the  provisions  of  Chapter  121  A;  and 

WHEREAS,  pursuant  to  the  provisions  of  Chapter  121  A,  the  City  and  the  Partnership  have 
determined  to  enter  into  this  Agreement. 

NOW,  THEREFORE: 

1 .          The  Partnership  hereby  agrees  with  the  City  that  subject  to  paragraph  5  hereof,  all 
activities  of  the  Partnership  will  be  undertaken  in  accordance  with  the  Application,  the  provisions  of 
Chapter  1 2 1 A  as  now  in  effect  and  the  Minimum  Standards  for  the  Financing,  Construction, 
Maintenance  and  Management  of  the  Project  set  forth  in  the  Report  and  Decision  of  the  Authority 
approving  the  Project  dated (the  "Approval"),  which  are  incorporated  herein  by 
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reference.  Such  activities  of  the  Partnership  will  include  acquisition  of  the  Project  Area  and  causing 
the  Project  to  be  constructed,  maintained  and  managed. 

2.  Subject  to  the  provisions  and  limitations  of  this  Agreement,  the  Partnership  will  pay 
to  the  Commonwealth  of  Massachusetts  for  each  calendar  year  during  which  the  Partnership  is 
subject  to  Chapter  121 A  and  has  the  benefit  of  the  tax  exemption  provided  thereunder,  the  urban 
redevelopment  excise  required  under  Section  10  of  Chapter  121 A  (the  "Excise  Tax"). 

3.  Subject  to  the  provisions  and  limitations  of  this  Agreement,  the  Partnership  will  pay 
to  the  City  with  respect  to  each  calendar  year  during  which  the  Partnership  is  subject  to  Chapter 
121 A  and  has  the  benefit  of  the  tax  exemption  provided  thereunder,  the  amount  (the  "Differential"), 
if  any,  by  which  the  following  amount,  being  the  sum  of  the  amounts  set  forth  in  paragraph  (A) 
and(B)  below  (the  "Contract  Amount")  exceeds  the  Excise  Tax  for  such  calendar  year: 

(A)  i.  With  respect  to  the  period  (the  "Initial  Period")  which  shall  commence  on 

the  Effective  Date  (as  defined  in  Section  10(b)  of  the  Application)  and  end 
on  the  date  on  which  a  certificate  of  occupancy  (partial  or  otherwise)  is 
issued  for  the  Project,  $448,000  per  annum,  pro  rated  for  any  partial  year 
included  in  the  Initial  Period. 

ii.  With  respect  to  the  period  commencing  on  the  date  which  shall  be  the  day 

after  a  certificate  of  occupancy  (partial  or  otherwise)  is  issued  for  the  Project 
and  ending  on  the  date  on  which  the  Project  is  no  longer  subject  to  Chapter 
121 A  of  the  General  Laws  (hereinafter  collectively  referred  to  as  the  "post 
completion  years"),  an  annual  amount  which  shall  be  equal  to  the  sum  of  (i) 
the  product  of  the  "gross  leased  area"  (as  hereinafter  defined)  in  the  Project 
multiplied  by  the  rate  for  such  gross  leased  area  as  set  forth  on  Exhibit  A 
annexed  hereto  (with  the  first  post  completion  year,  or  portion  thereof  if  a 
certificate  of  occupancy  is  issued  for  the  Project  on  any  day  other  than  a 
December  31,  being  "Tax  Year  01"  as  shown  on  said  Exhibit  A),  plus  (ii) 
the  product  of  the  "vacant  area"  (as  hereinafter  defined)  multiplied  by  the 
rate  for  such  vacant  area  as  set  forth  on  Exhibit  A  annexed  hereto,  plus  (iii) 
the  product  of  the  "food  court  area"  (as  hereinafter  defined)  multipled  by  the 
rate  for  such  food  court  area  as  set  forth  on  Exhibit  A  annexed  hereto,  plus 
(iv)  the  product  of  the  "qualified  restaurant  area"  (as  hereinafter  defined) 
multiplied  by  the  rate  for  such  qualified  restaurant  area  as  set  forth  on 
Exhibit  A  annexed  hereto. 


(B)  With  respect  to  each  calendar  year  after  the  Initial  Period  through  and 

including  the  last  year  in  which  the  Project  is  subject  to  Chapter  121 A  of  the 
General  Laws,  ten  percent  (10%)  of  the  gross  annual  revenue  received  by  the 
operator  of  the  Parking  Structure  in  connection  with  the  operation  of  such 
Parking  Structure. 
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Notwithstanding  anything  herein  to  the  contrary,  during  the  period  from  the  Approval  Date 
to  the  Effective  Date,  the  Contract  Amount  shall  be  the  amount  taxable  pursuant  to  G.L.  c.  59  as  if 
the  Approval  had  not  been  granted. 

For  the  purposes  hereof,  (i)  the  term  "gross  leased  area"  shall  mean  the  total  gross  floor 
area  within  the  Project  in  any  calendar  year  during  the  term  hereof  which  is  certified  by  the 
Partnership  to  have  been  leased  exclusively  by  tenants  (which  term  as  used  herein  shall  not  include 
Fenway  Retail  Limited  Partnership  or  any  other  affiliate  of  the  Partnership  or  Fenway  Retail 
pursuant  to  the  lease  and/or  sublease  arrangements  described  in  Section  4(b)  of  the  Application) 
during  such  calendar  year  (exclusive,  however  of  parking,  non-selling  mezzanines,  seasonal  outdoor 
sales  areas  (with  the  terms  non-selling  mezzanines  and  seasonal  outdoor  sales  areas  meaning  and 
including  areas  which  are,  from  time  to  time,  demised  to  tenants  under  leases,  but  which  are  not 
subject  to  an  additional  rental  charge  or  which  are  otherwise  excluded  from  the  tenant's  demised 
area  for  purposes  of  calculating  either  such  tenant's  rental  obligations  or  its  pro  rata  share  of  taxes) 
and  loading,  storage,  mechanical  and  electrical  areas)  pursuant  to  leases  or  other  occupancy 
agreements  under  which  the  base  rental  obligations  of  such  tenants  have  commenced,  but  shall 
exclude  any  and  all  food  court  area  and  qualified  restaurant  area,  (ii)  the  term  "vacant  area"  shall 
mean  the  gross  leasable  area  within  the  Project  in  any  calendar  year  during  the  term  hereof 
(exclusive,  however,  of  all  common  areas  that  are  not  available  for  leasing  to  individual  tenants, 
parking,  non-selling  mezzanines,  seasonal  outdoor  sales  areas  and  loading,  storage,  mechanical  and 
electrical  areas)  less  the  sum  of  the  gross  leased  area,  the  food  court  area  and  the  qualified 
restaurant  area  for  such  calendar  year,  (iii)  the  term  "food  court  area"  shall  mean  the  gross  leasable 
area  within  the  Project  that  is  leased  to  tenants  engaged  in  the  sale  of  so-called  "fast  food"  or  take 
out  food  pursuant  to  leases  or  other  occupancy  agreements  under  which  the  base  rental  obligations 
of  such  tenants  have  commenced  but  in  no  event  shall  food  court  area  include  the  floor  area  of  any 
full-service,  "sit-down"  restaurant  (whether  or  not  such  restaurant  space  constitutes  "qualified 
restaurant  area");  and  (iv)  the  term  "qualified  restaurant  area"  shall  mean  the  gross  leasable  area 
within  the  Project  that  is  leased  to  tenants  engaged  in  the  operation  of  a  full-service  or  sit-down 
restaurant  pursuant  to  leases  or  other  occupancy  agreements  under  which  the  base  rental  obligations 
of  such  tenants  have  commenced,  provided,  however,  that  the  term  qualified  restaurant  area  shall 
not  include  any  individually  leased  restaurant  space  which  contains  less  than  25,000  square  feet  of 
gross  leasable  area.  The  amounts  of  gross  leased  area,  vacant  area,  food  court  area  and  qualified 
restaurant  area  contained  within  the  Project  for  a  calendar  year  shall  be  certified  to  the  Assessing 
Department  of  the  City  of  Boston  (the  "Assessing  Department")  within  forty-five  (45)  days  of  the 
end  of  each  such  calendar  year  by  the  Partnership,  on  a  form  to  be  reasonably  approved  by  the 
Commissioner  of  Assessing. 

Payment  of  amounts  due  hereunder  shall  be  equitably  pro  rated  for  any  partial  year  during 
the  periods  set  forth  in  this  Section  3.  Payment  to  the  City  of  any  Differential  Amount  shall  be 
made  by  no  later  than  April  1  of  each  calendar  year  in  which  such  a  payment  is  due. 

4.  The  Partnership  will  cause  to  be  delivered  to  the  Assessing  Department  within  forty- 

five  (45)  days  of  the  end  of  each  calendar  year  during  which  this  Agreement  is  in  effect  (i)  a 
computation  for  such  calendar  year  under  the  applicable  formula  set  forth  in  Section  3  above,  and 
(ii)  a  statement  of  the  gross  revenues  of  the  Partnership.  Further,  the  Partnership  will  cause  to  be 
filed  with  the  Assessing  Department  within  one  hundred  twenty  (120)  days  of  the  end  of  each 
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calendar  year  during  which  this  Agreement  is  in  effect  a  statement  of  profit  and  loss,  a  balance  sheet 
and  a  statement  of  receipts  and  disbursements  for  the  preceding  calendar  year. 

5  .The  Partnership  will  submit  to  the  Commission  of  Assessing,  or  a  representative  of 

the  Commissioner  designated  in  writing,  written  authorization  to  examine  all  urban  redevelopment 
excise  tax  returns  and  attachments  thereto  filed  by  the  Partnership  with  the  Department  of  Revenue. 

6.  Any  Overpayment  (as  defined  below)  by  the  Partnership  with  respect  to  any 
calendar  year  shall  be  refunded  by  the  City  to  the  partnership  within  thirty  (30)  days  of  the  sending 
of  the  notice  to  the  City  by  the  Partnership  of  the  discovery  of  such  overpayment.  In  the  event  that 
the  amount  of  any  Overpayment  is  not  refunded  prior  to  the  date  on  which  the  next  payment  by  the 
Partnership  becomes  due  under  this  Agreement,  the  Partnership  shall,  notwithstanding  anything  else 
herein  to  the  contrary,  be  entitled  to  offset  the  amount  of  such  Overpayment  against  such  next 
payment.  For  purposes  of  this  Agreement,  an  Overpayment  by  the  Partnership  with  respect  to  any 
calendar  year  shall  include  (A)  (x)  amounts  paid  by  the  Partnership  to  the  Commonwealth  of 
Massachusetts  with  respect  to  the  Project  pursuant  to  Sections  10,  15  and  18C  of  Chapter  121 A 
which  exceed  for  such  calendar  year  the  Contract  Amount,  and  (y)  any  amounts  paid  by  the 
Partnership  to  the  City  of  Boston  as  real  estate  taxes  pursuant  to  Massachusetts  General  Laws, 
Chapter  59  and  59A,  with  respect  to  the  Project  for  any  period  during  which  this  Agreement  is  in 
effect,  whether  assessed  to  the  Partnership  or  to  any  predecessor  in  title  of  the  partnership;  or  (B) 
amounts  paid  as  a  different  or  additional  tax  resulting  from  the  replacement  of  the  current  method  of 
assessment  of  real  estate  taxes,  in  whole  or  in  part,  by  a  different  method  or  type  of  tax  or  the 
imposition  of  an  additional  type  of  tax  to  supplement  the  current  method  of  assessing  real  estate 
taxes,  in  either  case  upon  the  Partnership,  the  tenant(s),  subtenant(s)  and/or  subsubtenants  of  the 
Partnership  or  the  Project  (such  different  or  additional  tax,  for  example,  would  include  a  general  or 

a  specific  assessment,  user  fee,  tax  on  real  estate  rental  receipts  or  any  other  tax  imposed  on  or 
required  to  be  collected  and  paid  over  by  the  Partnership  or  the  tenant(s),  subtenant(s)  and/or 
subsubtenants  of  the  Partnership  for  the  privilege  of  doing  business  in  Boston,  for  the  employ  of 
employees  in  Boston  or  for  the  consummation  of  sales  in  or  form  Boston  or  levied  against  real 
estate  or  upon  the  owners  or  users  of  real  estate  as  such  rather  than  persons  generally  for  any  period 
during  which  this  Agreement  is  in  effect). 

7.  The  Assessing  Department  hereby  determines,  in  accordance  with  the  seventh 
paragraph  of  Section  10  of  Chapter  121  A,  that  the  fair  cash  value  of  the  real  and  personal  property 
constituting  the  Project,  as  of  January  1,  1995,  and  for  each  succeeding  January  1  of  the  year  next 
following  the  year  in  which  the  Partnership's  property  tax  exemption  under  Chapter  121 A  shall 
terminate,  shall  be  an  amount  which,  when  used  in  the  computation  of  the  Excise  Tax  for  or  with 
respect  to  the  previous  calendar  year,  would  not  result  in  an  Excise  Tax  greater  than  the  Contract 
Amount  due  for  such  prior  calendar  year. 

The  Assessing  Department  agrees  to  certify  as  to  each  of  the  foregoing  fair  cash  value  dates 
and  amounts  to  the  Department  of  Revenue  and  the  Partnership  on  or  before  March  1  of  each  year 
during  such  periods,  pursuant  to  the  second  paragraph  of  Section  10  of  Chapter  121A.  The 
Assessing  Department  acknowledges  that  the  Project  constitutes  all  the  real  and  personal  property 
of  the  Project  for  which  it  is  required  to  establish  a  fair  cash  value  under  the  provisions  of  Section 
10  of  Chapter  121  A. 
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8.  The  obligations  of  the  Partnership  under  this  Agreement  and  the  Application  are 
conditioned  in  all  respects  upon  (i)  the  acquisition  of  the  Project  Area  by  the  Partnership;  (ii)  the 
issuance  of  all  permissions,  variances,  permits  and  licenses  which  may  be  required  with  respect  to 
the  construction,  maintenance  and  management  of  the  Project,  whether  or  not  the  same  were 
specified  in  the  Application;  (iii)  the  Project  being  exempt  from  taxation  under  Section  10  of 
Chapter  121  A,  and  (iv)  upon  the  gross  income  of  the  Partnership  for  purposes  of  Section  10  of 
Chapter  121 A  being  limited  to  the  rental  income  actually  received  by  the  Partnership  from  the 
Project  pursuant  to  its  lease  with  Fenway  Retail,  as  described  in  Section  4(b)  of  the  Application. 
The  Partnership  shall  not  be  held  in  any  way  liable  for  delays  which  may  occur  in  the  construction, 
repair  and  maintenance  of  the  Project,  or  otherwise,  by  reason  of  scarcity  of  materials  or  labor,  labor 
difficulties,  damage  by  fire  or  other  casualty  or  any  other  cause  beyond  the  partnership  reasonable 
control.  The  Partnership  agrees  to  use  reasonable  efforts  to  cause  all  such  permissions,  variances, 
permits  and  licenses  to  be  secured  and  all  such  delays  to  be  overcome. 

9.  This  Agreement  shall  continue  for  a  term  commencing  on  the  Approval  Date  and 
terminating  on  the  date  on  which  the  property  tax  exemption  provided  to  the  Partnership  under 
Chapter  121 A  terminates.  Notwithstanding  the  foregoing,  upon  the  termination  of  this  Agreement 
as  to  the  Project,  the  Owner  shall  pay  or  cause  to  be  paid  a  pro-forma  tax  to  cover  the  time  period 
between  such  termination  of  this  Agreement  and  the  period  under  which  the  Project  becomes 
taxable  pursuant  to  G.L.  c.  59,  which  pro-forma  tax  shall  be  equal  to  the  Contract  Amount  for  such 
period  if  the  Project  or  portion  thereof  had  remained  subject  to  this  Agreement.  Such  amount  for 
the  balance  of  the  calendar  year  during  which  this  Agreement  terminates  shall  be  payable  on  or 
before  March  15  of  the  year  following  the  year  in  which  this  Agreement  terminates.  Such  amount 
for  the  first  six  months  of  the  year  following  the  year  in  which  this  Agreement  terminates  shall  be 
payable  on  or  before  June  30  of  the  year  following  the  year  in  which  this  Agreement  terminates. 
Neither  the  Project  nor  the  Partnership  shall  thereafter  be  subject  to  the  obligations  of  Chapter 
121A,  enjoy  the  rights  and  privileges  thereunder,  or  be  subject  to  the  terms,  conditions,  and 
obligations  of  this  Agreement  as  provided  in  Chapter  121 A  (provided,  however,  as  set  forth  in 
Section  10(d)  and  10(e)  of  the  Application,  the  deviations  and  permissions  granted  by  the  Authority 
pursuant  to  the  Approval  shall  survive  and  remain  in  effect  and,  further  provided,  as  set  forth  in  the 
Companion  Agreements  (as  defined  in  Section  6  of  the  Application),  certain  provisions  of  the 
Companion  Agreements  shall  survive  and  remain  in  effect  with  respect  to  the  Project).  If  the 
Project  Area  is  not  acquired  by  the  Partnership  within  two  (2)  years  from  the  date  of  the  Approval, 
this  Agreement  shall  be  null  and  void  and  of  no  further  force  and  effect. 

10..       The  Partnership  and  the  City  agree  that,  without  mutual  consent,  any  amendment 
subsequent  to  the  delivery  of  this  Agreement  of  any  of  the  provisions  of  Chapter  121 A  of  the 
General  laws  or  of  Chapter  652  of  the  Acts  of  the  1960  or  of  the  Rules,  Regulations  and  Standards 
now  applicable  to  the  Project  shall  not  affect  this  Agreement. 

1 1 .        All  notices  required  pursuant  to  this  Agreement  shall  be  in  writing  and  delivered  by 
hand  or  mailed  postage  prepaid,  by  registered  or  certified  mail,  addressed  in  the  case  of  the  City  to 
One  City  Hall  Square,  Boston,  Massachusetts,  and  in  the  case  of  the  Partnership,  to  1928  Associates 
Limited  Partnership,  c/o  New  England  Development,  One  Wells  Avenue,  Newton,  Massachusetts 
02159,  with  a  separate  copy  to  Goulston  &  Storrs,  400  Atlantic  Avenue,  Boston,  Massachusetts 
021 10,  Attn:  Michael  J.  Haroz,  and  in  the  case  of  either  party  to  such  other  address  as  shall  be 
designated  by  written  notice  given  to  the  other  party.  Any  such  notice  shall  be  deemed  given  when 
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so  delivered  by  hand  or,  if  so  mailed,  two  (2)  days  after  such  notice  is  deposited  with  the  U.S.  Postal 
Service. 

12.  The  provisions  of  this  Agreement  shall  be  binding  upon  and  inure  to  the  benefit  of 
the  parties  hereto  and  their  respective  successors  and  assigns.  Each  and  every  obligation  and 
condition  contained  in  this  Agreement,  in  the  Approval  or  in  any  agreement  or  undertaking  relating 
to  the  Approval  is  and  shall  be  construed  to  apply  separately  to  the  owner  of  any  separate  portion  of 
the  Project  and  a  default  by  the  owner  of  any  separate  portion  of  the  Project,  under  the  Approval  or 
under  any  such  agreement  or  undertaking  shall  not  constitute  a  default  by  the  owner  of  another 
portion  or  by  the  Partnership.  The  liability  of  the  undersigned  shall  be  limited  solely  to  its  interest 
in  the  Project,  and  no  partner,  venturer,  trustee,  beneficiary,  shareholder,  officer,  director  of  the  like 
of  the  Partnership  or  its  successors  or  assigns  (including,  without  limitation,  mortgagees),  or  any 
person  or  entity  directly  or  indirectly  holding  any  interests  in  any  of  the  foregoing  from  time  to 
time,  shall  have  or  be  subject  to  any  personal  liability  hereunder.  After  any  termination  under 
Chapter  121A  as  to  the  Project,  or  transfer  of  the  Project  and  the  Project  Area  to  another  party,  or 
termination  or  transfer  of  any  portion  thereof,  each  in  accordance  with  the  Approval  by  the 
Authority  or  as  otherwise  approved  by  the  Authority,  the  Partnership  shall  no  longer  be  subject  to 
the  obligations  hereof  and  shall  have  no  further  liability  hereunder  with  respect  to  the  Project  or 
such  portion  of  the  Project,  as  the  case  may  be,  the  City  agreeing  to  look  solely  to  such  transferee. 

13.  The  term  of  this  Agreement  shall  be  forty  (40)  years  commencing  on  the  Effective 
Date,  subject  to  any  rights  of  the  Partnership  to  terminate  the  status  of  the  Project  as  a  121 A  project 
under  the  Application  or  Approval,  hereunder  or  at  law.  The  Partnership  may  elect,  as  of  the  end  of 
any  fiscal  tax  year  in  the  City  of  Boston  ending  after  the  fifteenth  (15th)  year  following  the 
Approval  Date  (as  defined  in  the  Application),  to  terminate  the  status  of  the  Project  as  a  121 A 
Project  and  shorten  the  period  of  extension  of  tax  exemption  provided  under  Chapter  121A  and  this 
Agreement  upon  written  notice  provided  to  the  Clerk  of  the  City  of  Boston  and  to  the  Authority  not 
less  than  thirty  (30)  days  prior  to  the  date  upon  which  the  assessment  of  property  is  set  during  such 
fiscal  tax  year,  provided  that  the  Authority  certifies  that  the  Amenities  (as  defined  in  the 
Application)  have  been  reasonably  provided  or  are  otherwise  reasonably  assured  of  being  provided. 

14.  If  any  provision  of  this  Agreement  or  the  application  thereof  to  any  person  or 
circumstance  shall  be  invalid  or  unenforceable  to  any  extent,  the  remainder  of  this  Agreement  and 
the  application  of  such  provisions  to  other  persons  and  circumstances  shall  not  be  affected  thereby 
and  shall  be  enforced  to  the  greatest  extent  permitted  by  law. 

EXECUTED  as  a  sealed  instrument  the  day  and  year  first  above  written. 

CITY  OF  BOSTON 


By: 

Mayor 
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By: 

Commissioner  of  Assessing 

1928  ASSOCIATES  LIMITED  PARTNERSHIP 

By:       CRNED  Fenway,  Inc. 
Its  General  Partner 

By:       


Its 
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XHIBIT  A 
THE  FENWAY 


TAX  LEVIES  PER  SOUARE  FOOT  AFTER  THE  INITIAL  PERIOD 

TAX 

LEVY  PER  SQ.  FT. 

LEVY  PER  SQ.  FT 

LEVY  PER  SQ.  FT 

LEVY  PER  SQ.  FT. 

YEAR 

GROSS  LEASED 

VACANT  AREA 

FOOD  COURT 

OUALIFIED  RESTAURNT 

AREA 

AREA 

AREA 

01 

2.25 

0.74 

5.00 

2.75 

02 

2.25 

0.74 

5.00 

2.75 

03 

2.25 

0.74 

5.00 

2.75 

04 

2.25 

0.74 

5.00 

2.75 

05 

2.25 

0.74 

5.00 

2.75 

06 

2.50 

0.83 

5.56 

3.06 

07 

2.50 

0.83 

5.56 

3.06 

08 

2.50 

0.83 

5.56 

3.06 

09 

2.50 

0.83 

5.56 

3.06 

10 

2.50 

0.83 

5.56 

3.06 

11 

2.80 

0.92 

6.22 

3.42 

12 

2.80 

0.92 

6.22 

3.42 

13 

2.80 

0.92 

6.22 

3.42 

14 

2.80 

0.92 

6.22 

3.42 

15 

2.80 

0.92 

6.22 

3.42 

16 

3.08 

1.02 

6.84 

3.76 

17 

3.08 

1.02 

6.84 

3.76 

18 

3.08 

1.02 

6.84 

3.76 

19 

3.08 

1.02 

6.84 

3.76 

20 

3.08 

1.02 

6.84 

3.76 

21 

3.16 

1.04 

7.02 

3.86 

22 

3.24 

1.07 

7.19 

3.96 

23 

3.32 

1.09 

7.37 

4.05 

24 

3.40 

1.12 

7.55 

4.16 

25 

3.48 

1.15 

7.74 

4.26 

26 

3.57 

1.18 

7.94 

4.37 

27 

3.66 

1.21 

8.14 

4.47 

28 

3.75 

1.24 

8.34 

4.59 

29 

3.85 

1.27 

8.55 

4.70 

30 

3.94 

1.30 

8.76 

4.82 

31 

4.04 

1.33 

8.98 

4.94 

32 

4.14 

1.37 

9.21 

5.06 

33 

4.25 

1.40 

9.44 

5.19 

34 

4.35 

1.44 

9.67 

5.32 

35 

4.46 

1.47 

9.91 

5.45 

36 

4.57 

1.51 

10.16 

5.59 

37 

4.69 

1.55 

10.41 

5.73 

38 

4.80 

1.59 

10.67 

5.87 

39 

4.92 

1.62 

10.94 

6.02 

40 

5.05 

1.67 

11.22 

6.17 
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Appendix  O 
Regulatory  Agreement 

Contract  Among  1928  Associates  Limited  Partnership,  Fenway  Retail  Limited  Partnership,  The 

Fenway  Associates  Limited  Partnership 

and  the  Boston  Redevelopment  Authority 

Pursuant  to  Chapter  121 A  of  the  Massachusetts  General  Laws 


This  Regulatory  Agreement  (the  "Agreement")  is  made  this day  of ,  in 

connection  with  the  Project  (as  hereinafter  defined)  approved  and  to  be  developed  under  Chapter 
121 A  of  the  General  Laws  of  the  Commonwealth  of  Massachusetts,  by  and  among  1928 
Associates  Limited  Partnership,  a  Massachusetts  limited  partnership  (hereinafter  referred  to  as 
"Owner"),  Fenway  Retail  Limited  Partnership,  a  Delaware  limited  partnership  (hereinafter 
referred  to  as  "Fenway  Retail  LP"),  The  Fenway  Associates  Limited  Partnership,  a  Delaware 
limited  partnership  (hereinafter  referred  to  as  "The  Fenway  Associates  LP")  and  the  Boston 
Redevelopment  Authority  (hereinafter  called  the  "Authority").  The  Owner,  Fenway  Retail  LP 
and  The  Fenway  Associates  LP  are  sometimes  collectively  referred  to  herein  as  the  "Project 
Developers". 

WITNESSETH  THAT: 

WHEREAS,  the  Owner  has  caused  to  be  filed  with  the  Authority  an  application  dated 
,  1995  (the  "Application")  under  the  provisions  of  said  Chapter  121A  of  the 


General  Laws  and  Chapter  652  of  the  Acts  of  1960,  as  amended  (collectively,  "Chapter  121  A"), 
for  approval  of  a  project  (the  "Project"),  more  particularly  described  in  the  Application, 
including,  but  not  limited  to,  acquisition  of  all  or  a  portion  of  the  Project  Area  (as  defined  in  the 
Application),  construction  of  a  retail  facility  containing  approximately  560,000  square  feet  of 
gross  leasable  area  and  renovation  of  the  Sears  Building  for  use  primarily  as  an  open  parking 
structure;  and 

WHEREAS,  the  Project  was  approved  by  the  Authority  by  vote  on , 


adopting  a  certain  Report  and  Decision  on  the  Project  (the  "Report  and  Decision");  and 
WHEREAS,  the  Mayor  of  the  City  approved  the  Authority's  approval  on 


and 

WHEREAS,  the  vote  of  the  Authority  and  the  approval  of  the  Mayor  of  the  City  were 

filed  with  the  office  of  the  City  Clerk  on (the  "Approval  Date"),  and  such 

approval  has  become  final  and  binding  pursuant  to  the  provisions  of  Chapter  121  A;  and 

WHEREAS,  pursuant  to  the  provisions  of  Chapter  121  A,  the  Authority  is  requiring  the 
Project  Developers  to  enter  into  a  Regulatory  Agreement  with  the  Authority. 

NOW,  THEREFORE,  the  Project  Developers  agree  by  this  Agreement  for  themselves, 
and  their  successors  and  assigns  with  the  Authority  as  follows: 


O-l 

GS1-2855-5 


1.  The  Project  Developers  initially  shall  finance  the  Project  as  stated  in  the 
approved  Application.  Subject  to  the  presently  existing  provisions  of  Chapter  121 A  and  so  long 
as  Chapter  121 A  shall  be  applicable  to  the  Project,  any  other  financing  or  refinancing  required  in 
connection  with  the  Project  may  be  made  without  the  approval  of  the  Authority  if  provided  by  (i) 
an  insurance  company,  bank,  pension  fund,  real  estate  investment  trust  or  other  recognized 
financial  lender,  (ii)  the  Project  Developers  or  any  general  or  limited  partner  thereof,  or  (iii)  the 
Commonwealth  of  Massachusetts,  the  City  of  Boston  or  any  political  subdivision  thereof.  All 
other  financing  shall  be  made  only  with  the  prior  written  approval  of  the  Authority  as  to  the 
terms  thereof  and  the  identity  of  the  financing  party  or  parties,  which  approval  shall  not  be 
unreasonably  withheld. 

2.  The  Owner  shall  keep  the  accounts  for  the  Project  separate  and  apart  from  any 
other  activities  conducted  by  the  Owner  or  its  principals  and  shall  not  expend  income  from  the 
Project  other  than  earnings  as  described  in  Chapter  121 A  upon  or  for  the  benefit  of  any  other  of 
its  activities. 

3.  The  Owner  shall  comply  with  the  provisions  contained  in  Section  8  of  Chapter 
121 A  relative  to  the  inspection  of  buildings  and  enforcement  of  compliance  with  the  financing 
program  and  rules  and  regulations  applicable  to  the  Project. 

4.  The  partners  of  the  Owner  (the  "Partners")  solely  in  their  capacity  as  such  and 
not  in  their  capacity  as  partners  or  owners  of  any  lessee  or  sublessee  of  the  Project  or  any  other 
entity  shall  not  receive  or  accept,  while  this  Agreement  is  in  force,  as  net  income  from  the 
Project  any  sum  in  excess  of  eight  percent  (8%)  of  the  amount  invested  by  the  Owner  (but  not 
others,  even  if  affiliates)  in  the  Project,  as  described  in  the  Application,  in  each  year  in  which  the 
Owner  owns  or  has  owned  the  Project,  except  that,  if  in  any  year  the  Partners  have  received  a 
sum  less  than  the  aforesaid  eight  percent  (8%),  they  may  so  receive  in  a  subsequent  year  or 
years,  additional  sums  not  exceeding  in  the  aggregate  such  deficiency  without  interest  over  and 
above  the  sum  of  eight  percent  (8%)  of  such  amount  invested  by  the  them  in  the  Project. 
Nothing  contained  in  this  paragraph,  however,  shall  be  applicable  to  the  distribution  of  profits 
from  the  sale  of  capital  assets  or  equity  interest  of  the  Project  or  the  refinancing  of  any  the 
Project  loan. 

5.  In  consideration  of  the  exemption  of  the  Owner  and  all  its  real  and  personal 
property  from  taxation  from  betterments  and  special  assessments  and  from  the  payment  of  any 
tax,  excise  or  assessment  to  or  for  the  Commonwealth  or  any  of  its  political  subdivisions  on 
account  of  the  Project,  the  Owner  will  pay  the  excises  with  respect  to  the  Project  which  a 
Chapter  121 A  entity  would  be  bound  to  pay  under  the  formulae  and  provisions  set  forth  in 
Section  1 0  of  Chapter  1 2 1 A  and  agreed  upon  between  the  parties  as  outlined  in  the  executed 

Section  6A  Contract  dated ,  between  the  Project  and  the  City  of  Boston  (the 

"Section  6A  Contract"). 

6.  This  Agreement  shall  continue  for  a  term  commencing  on  the  Effective  Date  (as 
defined  in  Section  10(b)  of  the  Application  and  shall  terminate  on  the  date  on  which  the  property 
tax  exemption  provided  to  the  Owner  under  Chapter  121 A  terminates.  Neither  the  Project  nor 
the  Owner  nor  any  of  the  Project  Developers  shall  thereafter  be  subject  to  the  obligations  of 
Chapter  121 A  nor  enjoy  the  rights  and  privileges  thereunder,  nor  be  subject  to  the  terms, 
conditions  and  obligations  of  this  Agreement  as  provided  for  in  Chapter  121A,  except  that  the 
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deviations  as  approved  by  the  Authority  in  its  approval  of  the  Application  from  the  zoning, 
building,  health  and  fire  laws,  codes,  ordinances  and  regulations  in  effect  in  the  City  of  Boston 
shall  in  all  events  survive  the  expiration  or  earlier  termination  of  the  terms  hereof.  If  the  Project 
is  not  acquired  by  the  Owner  within  two  (2)  years  from  the  date  of  the  Approval,  this  Agreement 
shall  be  null  and  void  and  of  no  force  and  effect. 

7.  If  the  Owner  or  any  mortgage  lender  or  lenders  to  the  Project  Developers 
propose,  acting  either  under  the  provisions  of  the  last  paragraph  of  Section  1 1  or  under  any  other 
provision  of  Chapter  121  A,  to  transfer  the  Owner's  or  such  lender(s)'  interests  in  the  Project 
Area  to  a  different  entity,  this  Regulatory  Agreement  shall,  upon  transfer,  be  terminated  and  a 
new  Regulatory  Agreement  on  substantially  the  same  terms  and  provisions  as  contained  herein 
shall  be  entered  into,  subject,  however,  to  the  rights  of  such  mortgage  lender(s)  to  hold  the 
Project  or  severable  portion  thereof  or  to  convey  or  otherwise  release  its  interest  in  the  Project 
free  of  all  restrictions  and  limitations  imposed  by  Chapter  121A  as  provided  in  the  second 
grammatical  paragraph  of  the  Agreement  Not  to  Dispose  of  Interests  executed  by  the  general 
partner  of  the  Owner. 

8.  This  Agreement  shall  be  binding  upon  and  the  benefits  hereunder  shall  inure  to 
the  Owner  and  the  other  Project  Developers  any  and  of  their  legal  representatives,  successors  in 
office  or  interest  and  assigns.  The  obligations  of  the  Authority  hereunder  shall  be  binding  upon 
it  successors  for  the  benefit  of  the  Owner  and  any  of  the  other  Project  Developers  or  any  of 
their  respective  successors  and  assigns. 

9.  Except  in  the  manner  contemplated  by  Section  10(f)  of  the  Application,  as 
permitted  by  the  Agreement  Not  to  Dispose  of  Interests  or  even  date  herewith  between  the 
general  partner  of  the  Owner  and  the  Authority,  or  as  otherwise  permitted  in  the  Report  and 
Decision,  the  Owner  hereby  covenants  with  and  agrees  with  the  Authority  that  it  will  not 
voluntarily  transfer,  assign,  convey  or  sell  or  in  any  manner  hypothecate  its  interest  in  the  Project 
or  the  Project  Area  without  the  express  consent  and  approval  of  the  Authority.  However,  in  no 
event  shall  the  foregoing  covenant  and  agreement  be  applicable  to  transfers  of  interest  in  the 
Project  as  described  in  Section  4(b)  of  the  Application  or  any  similar  arrangement  between  the 
Owner,  its  successors  and  assigns,  and  an  "affiliated  entity".  For  the  purposes  hereof,  the  term 
"affiliated  entity"  shall  mean  an  entity  in  which  a  cumulative  total  of  at  least  fifty  percent  (50%) 
of  the  beneficial  interests  are  owned,  directly  or  indirectly,  by  the  owners  of  the  beneficial 
interests  in  the  Owner  as  of  the  date  hereof,  a  trust  or  trusts  for  the  benefit  of  their  immediate 
family  members,  or  their  respective  heirs  at  law.  AH  transfers  to  "affiliated  entities"  or 
"related  entities"  (as  that  term  is  defined  in  Section  10(g)  of  the  Application  shall  be 
effective  upon  the  filing  of  written  notice  of  such  transfers  with  the  Authority  (such  notice 
to  include  a  disclosure  of  those  having  beneficial  interests  in  the  "affiliated  entities"  or 
"related  entities".  The  written  consent  of  the  Authority,  whenever  required  by  the  terms  of  this 
Agreement ,  shall  not  be  unreasonably  delayed  or  withheld.  As  a  condition  to  any  transfer  of  the 
Owner's  interest  in  the  Project  or  the  Project  Area  in  accordance  with  the  Approval  or  as 
otherwise  approved  by  the  Authority,  the  Owner  will  cause  the  transferee  to  enter  into  a  new 
Agreement  with  the  Authority  on  substantially  the  same  terms  and  conditions  as  this  Agreement. 
The  foregoing  provisions  shall  not  limit  or  impair  the  rights  and  privileges  of  parties  providing 
financing  for  the  Project  (or  parties  claiming  by  or  through  such  lenders)  as  provided  in  the 
second  grammatical  paragraph  of  the  Agreement  Not  to  Dispose  of  Interests  or  as  otherwise 
provided  in  the  Application.  Nothing  herein  shall  prohibit  the  sale  of  limited  partnership  units  in 
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the  Owner  or  any  of  the  Project  Developers,  without  further  approval.  Further,  nothing  herein 
shall  prohibit  without  further  approval  the  sale  or  other  transfer  of  interests  by  or  in  any  entity 
other  than  the  Project  Developers  without  regard  to  whether  such  entity  has  an  interest  in  the 
Project  or  the  Project  Area,  including  without  limitation,  affiliated  entities.  Further,  the  consent 
of  the  Authority  shall  not  be  required  for  any  transfer  of  interests  in  any  general  partner  of  the 
Project  Developers,  so  long  as  the  present  stockholders  (or  family  trusts  for  the  benefit  of  their 
immediate  family  members)  or  their  respective  heirs  at  law  retain  ownership  and  control  of  at 
least  fifty  percent  (50%)  of  the  voting  stock  of  such  general  partner. 

10.  Any  transferee  or  any  person  or  entity  succeeding  to  the  rights  and  obligations 
and  interest  of  the  Project  Developers  in  the  Project  by  operation  of  law,  or  insolvency  or 
otherwise  shall,  at  the  option  of  the  Authority,  be  deemed  to  have  agreed  to  be  bound  by  the 
terms,  covenants  and  conditions  of  this  Regulatory  Agreement. 

1 1 .  The  Project  Developers  shall  use  reasonable  efforts  to  follow  the  timetable  set 
forth  in  the  approved  Application.  Subject  to  the  provisions  of  Paragraph  21  hereof,  if  the 
Project  does  not  commence  within  two  (2)  years  after  the  date  of  acquisition  of  the  Project  Area, 
the  Authority  reserves  the  right  to  rescind  the  Project  approval  in  the  event  an  extension  has  not 
been  requested  and  approved. 

12.  Upon  the  substantial  completion  of  the  construction  of  the  Project  (other  than  so- 
called  punchlist  items),  the  Authority  shall,  upon  notification  by  the  Owner,  inspect  the  Project 
to  determine  if  it  has  been  built  substantially  in  accordance  with  the  Chapter  121 A  submission 
and  approval.  Upon  making  such  determination,  the  Authority  shall  provide  a  certification,  in 
recordable  form,  evidencing  such  completion  in  compliance  with  such  submission  and  approval, 
which  certification  shall  be  filed  with  the  Clerk  of  the  City  of  Boston  by  the  Owner. 

13.  The  Owner  agrees  that  it  will  (1)  maintain  full  and  accurate  accounts,  records 
and  books  relative  to  the  Project  in-such  detail  as  the  Authority  may  reasonably  prescribe;  (2) 
grant  to  the  employees  or  representatives  of  the  Authority  at  all  times  during  normal  business 
hours  access  to  the  Project  Area  and  to  such  of  its  accounts;  records,  and  books  as  related  to  the 
Owner's  obligations  under  this  Agreement  or  Chapter  121 A  upon  reasonable  prior  notice  by  the 
Authority  to  the  Owner;  (3)  permit  said  Authority  or  the  City  of  Boston,  or  any  of  their  approved 
accountants  or  auditors,  to  make  reasonable  annual  audits  of  the  accounts  and  financial  records 
of  the  Owner  which  shall  at  all  times  be  available  in  the  Commonwealth  of  Massachusetts;  and 
(4)  furnish  to  the  Authority  such  financial,  operating,  statistical  and  other  reports,  records, 
statements  and  documents  on  a  uniform  and  consistent  basis  as  may  be  periodically  or  on  a  one- 
time basis  reasonably  required  by  the  Authority  and  copies  of  contracts  entered  into  by  the 
Owner  or  other  documents  in  the  possession  of  the  Owner  as  the  Authority  may  from  time  to 
time  reasonably  require  in  connection  with  the  Owner's  obligations  under  this  Regulatory 
Agreement  or  Chapter  121A.  Notwithstanding  the  foregoing,  the  Owner  shall  file  with  the 
Authority  copies  of  the  fully  executed  lease,  sublease  and  all  amendments,  modifications, 
revisions,  restatements  or  waivers  thereto  or  thereof  as  stated  in  Section  4(b)(i)  of  the 
Application. 

14.  All  notices  required  or  permitted  pursuant  to  this  Regulatory  Agreement  shall  be 
in  writing  and  delivered  by  hand  or  mailed  postage  prepaid,  by  registered  or  certified  mail, 
addressed  in  the  case  of  the  Authority  to  One  City  Hall  Square,  Boston,  Massachusetts,  and  in 
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the  case  of  the  Project  Developers,  c/o  New  England  Development,  One  Wells  Avenue,  Newton, 
Massachusetts  02159  with  a  separate  copy  to  Goulston  &  Storrs,  400  Atlantic  Avenue,  Boston, 
Massachusetts  021 10-3333,  Attention:  Michael  J.  Haroz,  Esq.,  and  in  the  case  of  either  party  to 
such  other  address  as  shall  be  designated  by  written  notice  given  to  the  other  party.  Any  such 
notice  shall  be  deemed  given  when  so  delivered  by  hand  or,  if  so  mailed,  two  (2)  days  after  such 
notice  is  deposited  with  the  U.S.  Postal  Service 

15.  The  Project  Developers  shall  cause  the  Project  to  be  constructed  in  a  good  and 
workmanlike  manner  employing  materials  of  good  quality  and  so  as  to  conform  to  the  terms  and 
conditions  of  the  Application,  Chapter  121  A,  zoning,  building,  health,  and  fire  laws,  codes, 
ordinances  and  regulations  in  effect  in  the  City  of  Boston,  except  to  the  extent  that  the  same  may 
have  been  or  may  be  duly  varied  or  deviation  has  been  or  may  be  granted.  Compliance  by  the 
Project  Developers  with  such  laws,  codes,  ordinances  and  regulations  as  the  same  may  have  been 
or  may  be  duly  varied  or  deviation  has  been  or  may  be  granted  shall,  subject  only  to  the 
administrative  jurisdiction  of  the  Department  of  Public  Safety,  be  determined  by  the  Division  of 
Inspectional  Services,  and  the  issuance  by  the  Division  of  Inspectional  Services  or  other  duly 
constituted  authority  of  one  or  more  certificates  of  occupancy  or  equivalent  documents  shall  be 
treated  as  conclusive  evidence  of  compliance  of  construction  with  said  laws,  codes,  ordinances 
and  regulations. 

16.  Upon  completion  of  construction,  the  Project  Developers  shall,  at  its  own  cost 
and  expense,  keep  and  maintain  the  Project  or  cause  it  to  be  kept  and  maintained,  in  good  repair, 
order  and  condition,  casualty,  condemnation  and  ordinary  wear  and  tear  excepted. 

1 7.  As  set  forth  in  Section  4(b)(i)  of  the  Application,  the  Owner  may  operate, 
manage  and  maintain  the  Project  or  employ  or  contract  with  one  or  more  parties  to  operate, 
manage  and  maintain  the  Project,  or  any  portion  thereof,  pursuant  to  an  operating  or  ground 
lease,  management  agreement  or  other  agreement.  In  no  event  shall  Fenway  Retail  LP  or 
Fenway  Associates  LP  as  they  are  Project  Developers  under  this  Agreement,  or  any  other 
affiliated  entity,  be  deemed  to  be  entities  organized  under  or  subject  to  Chapter  121  A,  it  being 
understood  that  only  Owner  is  subject  to  the  provisions  of  Chapter  121  A. 

18.  Except  as  otherwise  provided  in  Section  3(a)(E)  of  the  Appplication,  all  changes, 
deviations,  alterations,  or  additions  in  or  to  the  Project  shall  be  subject  to  review  and  approval  by 
the  Authority,  which  approval  shall  not  be  unreasonably  withheld  or  delayed. 

19.  The  Project  Developers  shall  not  effect  or  execute  any  covenant,  agreement, 
lease,  conveyance  or  other  instrument  whereby  the  property  or  any  improvement  thereon  is 
restricted  upon  the  basis  of  race,  religion,  creed,  color  or  national  origin  or  ancestry  in  the  sale, 
lease  or  occupancy  thereof. 

20.  The  Project  Developers  shall  comply  with  all  state  and  local  laws  in  effect  from 
time  to  time  forbidding  discrimination  or  segregation  by  reason  of  race,  religion,  color  or 
national  origin  in  the  sale,  lease  or  occupancy  thereof. 

2 1 .  Notwithstanding  anything  to  the  contrary  herein  contained,  the  Project 
Developers  shall  not  be  considered  in  breach  of  or  in  default  of  its  obligations  under  this 
Regulatory  Agreement  in  the  even  of  enforced  delay  in  the  performance  of  such  obligations  due 
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to  causes  beyond  its  control,  including,  without  limitation,  acts  of  God,  acts  of  the  public  enemy, 
acts  of  the  government,  riots,  civil  commotion,  rebellion,  insurrection,  fires,  floods,  epidemics, 
quarantine  restrictions,  strikes,  freight  embargoes,  and/or  usually  severe  weather  or  delays  of 
contractors  or  subcontractors.  In  the  event  of  the  occurrence  of  any  such  enforce  delay,  the  time 
or  times  for  performance  of  such  obligations  shall  be  extended  for  the  period  of  the  enforced 
delay. 

22.  Subject  to  the  provisions  of  Section  23  of  this  Agreement,  theT-be  obligations 
of  the  Project  Developers  under  this  Agreement  and  the  Application  are  conditioned  in  all 
respects  upon  (i)  the  acquisition  of  the  Project  Area  by  the  Owner;  (ii)  the  issuance  to  it  of  all 
permissions,  variances,  permits  and  licenses  which  may  be  required  with  respect  to  the 
construction  maintenance  and  management  of  the  Project,  whether  or  not  the  same  were 
specified  in  the  Application;  (iii)  upon  the  Project  being  exempt  from  taxation  under  Section  10 
of  Chapter  121  A;  and  (iv)  upon  the  gross  income  of  the  Owner  for  purposes  of  Section  121 A 
being  limited  to  gross  income  actually  received  by  the  Owner.  The  Project  Developers  agree  to 
use  reasonable  efforts  to  secure  all  such  permissions,  variances,  permits  and  licenses  and  to 
overcome  all  such  delays. 

23.  If  at  any  time  during  the  term  of  the  Owner's  designation  under  Chapter  121 A 
pursuant  to  the  Report  and  Decision  and  during  the  term  of  this  Agreement,  the  appropriate 
agency  or  authority  within  the  City  of  Boston  shall  fail  in  a  timely  way  to  certify  to  the 
appropriate  authorities  of  the  Commonwealth  of  Massachusetts  the  "fair  cash  value"  of  all  real 
and  personal  property  included  within  the  Project  to  be  not  more  than  the  amount  set  forth  in  the 
6A  Contract,  or  if  any  of  the  conditions  set  forth  in  Paragraph  22  hereof  shall  at  any  time  not  be 
satisfied,  the  Applicant  may  exercise  without  limitation  the  following  rights  and  remedies:  (i) 
the  rights  regarding  termination  of  the  designation  as  set  forth  in  subsection  10(g)  of  the 
Application  and  the  comparable  provision  in  the  Report  and  Decision;  or  (ii)  any  remedies  as  are 
available  at  law  or  in  equity,  including  a  right  to  bring  an  action  mandamus  or  specific 
performance  to  insure  that  no  such  event  continues  to  exist  or  occur.  If,  notwithstanding  such 
remedies,  the  Owner  is  ever  required  to  pay  a  different  or  additional  tax  resulting  from  the 
replacement  of  the  current  method  of  assessment  of  real  estate  taxes,  in  whole  or  in  part,  by  a 
different  method  or  type  of  tax  or  the  imposition  of  an  additional  type  of  tax  to  supplement  the 
current  method  of  assessing  real  estate  taxes,  in  either  case  upon  the  Owner,  the  tenant(s)  and/or 
subtenant(s)  of  the  Owner  or  the  Project  in  excess  of  the  sums  contemplated  by  the  proposed 
Section  6A  Contract  annexed  hereto,  the  Applicant  shall  have  the  right  to  offset  any  such  excess 
payments  against  other  sums  payable  to  the  City  in  respect  of  such  Section  6A  Contract. 

24.  Upon  request  of  the  Owner,  the  Authority  may  terminate  any  approvals  now  or 
hereafter  given  by  the  Authority  relative  to  the  Project  or  any  portion  thereof.  The  effective  date 
of  any  such  termination  shall  be  the  date  of  the  Owner's  request.  Following  any  such 
termination,  the  Project  or  the  applicable  portion  thereof,  shall  no  longer  be  subject  to  the 
provisions  of  Chapter  121 A  of  the  General  Laws  of  the  Commonwealth  of  Massachusetts  or  of 
Chapter  652  of  the  Acts  of  1960,  both  as  amended,  and  thereafter  shall  neither  enjoy  the  benefits 
of  nor  be  subject  to  the  provisions  of  said  laws  or  regulations  thereunder,  except  that  the 
deviations  granted  by  the  Authority  in  its  approval  of  the  Application  from  the  zoning,  building, 
health  and  fire  laws,  codes,  ordinances  and  regulations  in  effect  in  the  City  of  Boston  and 
applicable  provisions  of  the  Companion  Agreements  (as  defined  in  the  Application)  shall,  in  all 
events,  survive  the  expiration  or  earlier  termination  of  the  designation  of  the  Project  and  the 
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Project  Area  under  the  provisions  of  Chapter  121 A  and  Chapter  652  of  The  Acts  of  1960.  If 
such  request  is  made  by  the  Owner  pursuant  to  a  sale  or  after  transfer  of  all  or  any  portion  of  the 
Project  or  the  refinancing  thereof,  then  the  Director  shall  within  thirty  (30)  days  of  such 
application  recommend  to  the  Authority  that  it  approve  such  termination. 

25.  The  provisions  of  this  Agreement  shall  be  binding  upon  and  inure  to  the  benefit 
of  the  parties  hereto  and  their  respective  successors  and  assigns.  The  liability  of  the  Project 
Developers  hereunder  or  its  successors  or  assigns  (including,  without  limitation,  mortgagees) 
shall  be  limited  solely  to  the  interest  the  Project  Developers  with  respect  to  the  Project,  and  no 
partner,  venturer,  trustee,  beneficiary,  shareholder,  officer,  director  or  the  like  of  the  Project 
Developers,  or  its  successors  or  assigns,  or  any  person  or  entity  directly  or  indirectly  holding  any 
interests  in  any  of  the  foregoing, ,  shall  have  or  be  subject  to  any  personal  liability  hereunder. 

26.  If  any  provision  of  this  Agreement  or  the  application  thereof  to  any  person  or 
circumstance  shall  be  invalid  or  unenforceable  to  any  extent,  the  remainder  of  this  Agreement 
and  the  application  of  such  provisions  to  other  persons  and  circumstances  shall  not  be  affected 
thereby  and  shall  be  enforced  to  the  greatest  extent  permitted  by  law. 


Executed  as  a  sealed  instrument  as  of  the  day  and  year  first  written  above. 
BOSTON  REDEVELOPMENT  AUTHORITY 


By: 


1928  ASSOCIATES  LIMITED  PARTNERSHIP 

By:        CRNED  Fenway,  Inc. 
Its  General  Partner 


By: 


Its 

FENWAY  RETAIL  LIMITED  PARTNERSHIP 

By:  CRNED  FENWAY  LIMITED  PARTNERSHIP 
Its  General  Partner 

By:        CRNED  Fenway,  Inc. 
Its  General  Partner 


By: 


Its 


THE  FENWAY  ASSOCIATES  LIMITED  PARTNERSHIP 
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APPROVED  AS  TO  FORM: 


Chief  Genera]  Counsel 
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By:        CRNED  Fenway,  Inc. 
Its  General  Partner 


By: 


Its 
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Appendix  O 
Regulatory  Agreement 

Contract  Among  1928  Associates  Limited  Partnership,  Fenway  Retail  Limited  Partnership,  The 

Fenway  Associates  Limited  Partnership 

and  the  Boston  Redevelopment  Authority 

Pursuant  to  Chapter  121 A  of  the  Massachusetts  General  Laws 


This  Regulatory  Agreement  (the  "Agreement")  is  made  this day  of ,  in 

connection  with  the  Project  (as  hereinafter  defined)  approved  and  to  be  developed  under  Chapter 
121A  of  the  General  Laws  of  the  Commonwealth  of  Massachusetts,  by  and  among  1928 
Associates  Limited  Partnership,  a  Massachusetts  limited  partnership  (hereinafter  referred  to  as 
"Owner"),  Fenway  Retail  Limited  Partnership,  a  Delaware  limited  partnership  (hereinafter 
referred  to  as  "Fenway  Retail  LP"),  The  Fenway  Associates  Limited  Partnership,  a  Delaware 
limited  partnership  (hereinafter  referred  to  as  "The  Fenway  Associates  LP")  and  the  Boston 
Redevelopment  Authority  (hereinafter  called  the  "Authority").  The  Owner,  Fenway  Retail  LP 
and  The  Fenway  Associates  LP  are  sometimes  collectively  referred  to  herein  as  the  "Project 
Developers". 

WITNESSETH  THAT: 

WHEREAS,  the  Owner  has  caused  to  be  filed  with  the  Authority  an  application  dated 
,  1995  (the  "Application")  under  the  provisions  of  said  Chapter  121 A  of  the 


General  Laws  and  Chapter  652  of  the  Acts  of  1960,  as  amended  (collectively,  "Chapter  121  A"), 
for  approval  of  a  project  (the  "Project"),  more  particularly  described  in  the  Application, 
including,  but  not  limited  to,  acquisition  of  all  or  a  portion  of  the  Project  Area  (as  defined  in  the 
Application),  construction  of  a  retail  facility  containing  approximately  560,000  square  feet  of 
gross  leasable  area  and  renovation  of  the  Sears  Building  for  use  primarily  as  an  open  parking 
structure;  and 

WHEREAS,  the  Project  was  approved  by  the  Authority  by  vote  on , 


adopting  a  certain  Report  and  Decision  on  the  Project  (the  "Report  and  Decision");  and 
WHEREAS,  the  Mayor  of  the  City  approved  the  Authority's  approval  on 


and 

WHEREAS,  the  vote  of  the  Authority  and  the  approval  of  the  Mayor  of  the  City  were 

filed  with  the  office  of  the  City  Clerk  on (the  "Approval  Date"),  and  such 

approval  has  become  final  and  binding  pursuant  to  the  provisions  of  Chapter  121  A;  and 

WHEREAS,  pursuant  to  the  provisions  of  Chapter  121  A,  the  Authority  is  requiring  the 
Project  Developers  to  enter  into  a  Regulatory  Agreement  with  the  Authority. 

NOW,  THEREFORE,  the  Project  Developers  agree  by  this  Agreement  for  themselves, 
and  their  successors  and  assigns  with  the  Authority  as  follows: 
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1 .  The  Project  Developers  initially  shall  finance  the  Project  as  stated  in  the 
approved  Application.  Subject  to  the  presently  existing  provisions  of  Chapter  121 A  and  so  long 
as  Chapter  121 A  shall  be  applicable  to  the  Project,  any  other  financing  or  refinancing  required  in 
connection  with  the  Project  may  be  made  without  the  approval  of  the  Authority  if  provided  by  (i) 
an  insurance  company,  bank,  pension  fund,  real  estate  investment  trust  or  other  recognized 
financial  lender,  (ii)  the  Project  Developers  or  any  general  or  limited  partner  thereof,  or  (iii)  the 
Commonwealth  of  Massachusetts,  the  City  of  Boston  or  any  political  subdivision  thereof.  All 
other  financing  shall  be  made  only  with  the  prior  written  approval  of  the  Authority  as  to  the 
terms  thereof  and  the  identity  of  the  financing  party  or  parties,  which  approval  shall  not  be 
unreasonably  withheld. 

2.  The  Owner  shall  keep  the  accounts  for  the  Project  separate  and  apart  from  any 
other  activities  conducted  by  the  Owner  or  its  principals  and  shall  not  expend  income  from  the 
Project  other  than  earnings  as  described  in  Chapter  121 A  upon  or  for  the  benefit  of  any  other  of 
its  activities. 

3.  The  Owner  shall  comply  with  the  provisions  contained  in  Section  8  of  Chapter 
121 A  relative  to  the  inspection  of  buildings  and  enforcement  of  compliance  with  the  financing 
program  and  rules  and  regulations  applicable  to  the  Project. 

4.  The  partners  of  the  Owner  (the  "Partners")  solely  in  their  capacity  as  such  and 
not  in  their  capacity  as  partners  or  owners  of  any  lessee  or  sublessee  of  the  Project  or  any  other 
entity  shall  not  receive  or  accept,  while  this  Agreement  is  in  force,  as  net  income  from  the 
Project  any  sum  in  excess  of  eight  percent  (8%)  of  the  amount  invested  by  the  Owner  (but  not 
others,  even  if  affiliates)  in  the  Project,  as  described  in  the  Application,  in  each  year  in  which  the 
Owner  owns  or  has  owned  the  Project,  except  that,  if  in  any  year  the  Partners  have  received  a 
sum  less  than  the  aforesaid  eight  percent  (8%),  they  may  so  receive  in  a  subsequent  year  or 
years,  additional  sums  not  exceeding  in  the  aggregate  such  deficiency  without  interest  over  and 
above  the  sum  of  eight  percent  (8%)  of  such  amount  invested  by  the  them  in  the  Project. 
Nothing  contained  in  this  paragraph,  however,  shall  be  applicable  to  the  distribution  of  profits 
from  the  sale  of  capital  assets  or  equity  interest  of  the  Project  or  the  refinancing  of  any  the 
Project  loan. 

5.  In  consideration  of  the  exemption  of  the  Owner  and  all  its  real  and  personal 
property  from  taxation  from  betterments  and  special  assessments  and  from  the  payment  of  any 
tax,  excise  or  assessment  to  or  for  the  Commonwealth  or  any  of  its  political  subdivisions  on 
account  of  the  Project,  the  Owner  will  pay  the  excises  with  respect  to  the  Project  which  a 
Chapter  121 A  entity  would  be  bound  to  pay  under  the  formulae  and  provisions  set  forth  in 
Section  10  of  Chapter  121A  and  agreed  upon  between  the  parties  as  outlined  in  the  executed 

Section  6A  Contract  dated ,  between  the  Project  and  the  City  of  Boston  (the 

"Section  6A  Contract"). 

6.  This  Agreement  shall  continue  for  a  term  commencing  on  the  Effective  Date  (as 
defined  in  Section  10(b)  of  the  Application  and  shall  terminate  on  the  date  on  which  the  property 
tax  exemption  provided  to  the  Owner  under  Chapter  121 A  terminates.  Neither  the  Project  nor 
the  Owner  nor  any  of  the  Project  Developers  shall  thereafter  be  subject  to  the  obligations  of 
Chapter  121A  nor  enjoy  the  rights  and  privileges  thereunder,  nor  be  subject  to  the  terms, 
conditions  and  obligations  of  this  Agreement  as  provided  for  in  Chapter  121  A,  except  that  the 
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deviations  as  approved  by  the  Authority  in  its  approval  of  the  Application  from  the  zoning, 
building,  health  and  fire  laws,  codes,  ordinances  and  regulations  in  effect  in  the  City  of  Boston 
shall  in  all  events  survive  the  expiration  or  earlier  termination  of  the  terms  hereof.  If  the  Project 
is  not  acquired  by  the  Owner  within  two  (2)  years  from  the  date  of  the  Approval,  this  Agreement 
shall  be  null  and  void  and  of  no  force  and  effect. 

7.  If  the  Owner  or  any  mortgage  lender  or  lenders  to  the  Project  Developers 
propose,  acting  either  under  the  provisions  of  the  last  paragraph  of  Section  1 1  or  under  any  other 
provision  of  Chapter  121  A,  to  transfer  the  Owner's  or  such  lender(s)'  interests  in  the  Project 
Area  to  a  different  entity,  this  Regulatory  Agreement  shall,  upon  transfer,  be  terminated  and  a 
new  Regulatory  Agreement  on  substantially  the  same  terms  and  provisions  as  contained  herein 
shall  be  entered  into,  subject,  however,  to  the  rights  of  such  mortgage  lender(s)  to  hold  the 
Project  or  severable  portion  thereof  or  to  convey  or  otherwise  release  its  interest  in  the  Project 
free  of  all  restrictions  and  limitations  imposed  by  Chapter  121A  as  provided  in  the  second 
grammatical  paragraph  of  the  Agreement  Not  to  Dispose  of  Interests  executed  by  the  general 
partner  of  the  Owner. 

8.  This  Agreement  shall  be  binding  upon  and  the  benefits  hereunder  shall  inure  to 
the  Owner  and  the  other  Project  Developers  any  and  of  their  legal  representatives,  successors  in 
office  or  interest  and  assigns.  The  obligations  of  the  Authority  hereunder  shall  be  binding  upon 
it  successors  for  the  benefit  of  the  Owner  and  any  of  the  other  Project  Developers  or  any  of 
their  respective  successors  and  assigns. 

9.  Except  in  the  manner  contemplated  by  Section  10(0  of  the  Application,  as 
permitted  by  the  Agreement  Not  to  Dispose  of  Interests  or  even  date  herewith  between  the 
general  partner  of  the  Owner  and  the  Authority,  or  as  otherwise  permitted  in  the  Report  and 
Decision,  the  Owner  hereby  covenants  with  and  agrees  with  the  Authority  that  it  will  not 
voluntarily  transfer,  assign,  convey  or  sell  or  in  any  manner  hypothecate  its  interest  in  the  Project 
or  the  Project  Area  without  the  express  consent  and  approval  of  the  Authority.  However,  in  no 
event  shall  the  foregoing  covenant  and  agreement  be  applicable  to  transfers  of  interest  in  the 
Project  as  described  in  Section  4(b)  of  the  Application  or  any  similar  arrangement  between  the 
Owner,  its  successors  and  assigns,  and  an  "affiliated  entity".  For  the  purposes  hereof,  the  term 
"affiliated  entity"  shall  mean  an  entity  in  which  a  cumulative  total  of  at  least  fifty  percent  (50%) 
of  the  beneficial  interests  are  owned,  directly  or  indirectly,  by  the  owners  of  the  beneficial 
interests  in  the  Owner  as  of  the  date  hereof,  a  trust  or  trusts  for  the  benefit  of  their  immediate 
family  members,  or  their  respective  heirs  at  law.  The  Project  Developers  shall  give  the 
Authority  notice  of  all  transfers  to  "affiliated  entities"  or  between  "related  parties"  (as  that  term 
is  defined  in  Section  10(g)  of  the  Application),  together  with  such  information  as  the  Director 
may  reasonably  require  with  regard  to  the  holders  of  beneficial  interests  in  such  affiliated  entities 
and/or  related  entities  upon  such  transfer  (exclusive,  however,  of  the  identity  of  the  limited 
partners  of  such  affiliated  entities  and/or  related  parties).  The  written  consent  of  the  Authority, 
whenever  required  by  the  terms  of  this  Agreement ,  shall  not  be  unreasonably  delayed  or 
withheld.  As  a  condition  to  any  transfer  of  the  Owner's  interest  in  the  Project  or  the  Project  Area 
in  accordance  with  the  Approval  or  as  otherwise  approved  by  the  Authority,  the  Owner  will 
cause  the  transferee  to  enter  into  a  new  Agreement  with  the  Authority  on  substantially  the  same 
terms  and  conditions  as  this  Agreement.  The  foregoing  provisions  shall  not  limit  or  impair  the 
rights  and  privileges  of  parties  providing  financing  for  the  Project  (or  parties  claiming  by  or 
through  such  lenders)  as  provided  in  the  second  grammatical  paragraph  of  the  Agreement  Not  to 
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Dispose  of  Interests  or  as  otherwise  provided  in  the  Application.  Nothing  herein  shall  prohibit 
the  sale  of  limited  partnership  units  in  the  Owner  or  any  of  the  Project  Developers,  without 
further  approval.  Further,  nothing  herein  shall  prohibit  without  further  approval  the  sale  or  other 
transfer  of  interests  by  or  in  any  entity  other  than  the  Project'  Developers  without  regard  to 
whether  such  entity  has  an  interest  in  the  Project  or  the  Project  Area,  including  without 
limitation,  affiliated  entities.  Further,  the  consent  of  the  Authority  shall  not  be  required  for  any 
transfer  of  interests  in  any  general  partner  of  the  Project  Developers,  so  long  as  the  present 
stockholders  (or  family  trusts  for  the  benefit  of  their  immediate  family  members)  or  their 
respective  heirs  at  law  retain  ownership  and  control  of  at  least  fifty  percent  (50%)  of  the  voting 
stock  of  such  general  partner. 

10.  Any  transferee  or  any  person  or  entity  succeeding  to  the  rights  and  obligations 
and  interest  of  the  Project  Developers  in  the  Project  by  operation  of  law,  or  insolvency  or 
otherwise  shall,  at  the  option  of  the  Authority,  be  deemed  to  have  agreed  to  be  bound  by  the 
terms,  covenants  and  conditions  of  this  Regulatory  Agreement. 

1 1 .  The  Project  Developers  shall  use  reasonable  efforts  to  follow  the  timetable  set 
forth  in  the  approved  Application.  Subject  to  the  provisions  of  Paragraph  21  hereof,  if  the 
Project  does  not  commence  within  two  (2)  years  after  the  date  of  acquisition  of  the  Project  Area, 
the  Authority  reserves  the  right  to  rescind  the  Project  approval  in  the  event  an  extension  has  not 
been  requested  and  approved. 

12.  Upon  the  substantial  completion  of  the  construction  of  the  Project  (other  than  so- 
called  punchlist  items),  the  Authority  shall,  upon  notification  by  the  Owner,  inspect  the  Project 
to  determine  if  it  has  been  built  substantially  in  accordance  with  the  Chapter  121A  submission 
and  approval.  Upon  making  such  determination,  the  Authority  shall  provide  a  certification,  in 
recordable  form,  evidencing  such  completion  in  compliance  with  such  submission  and  approval, 
which  certification  shall  be  filed  with  the  Clerk  of  the  City  of  Boston  by  the  Owner. 

13.  The  Owner  agrees  that  it  will  (1)  maintain  full  and  accurate  accounts,  records 
and  books  relative  to  the  Project  in-such  detail  as  the  Authority  may  reasonably  prescribe;  (2) 
grant  to  the  employees  or  representatives  of  the  Authority  at  all  times  during  normal  business 
hours  access  to  the  Project  Area  and  to  such  of  its  accounts;  records,  and  books  as  related  to  the 
Owner's  obligations  under  this  Agreement  or  Chapter  121 A  upon  reasonable  prior  notice  by  the 
Authority  to  the  Owner;  (3)  permit  said  Authority  or  the  City  of  Boston,  or  any  of  their  approved 
accountants  or  auditors,  to  make  reasonable  annual  audits  of  the  accounts  and  financial  records 
of  the  Owner  which  shall  at  all  times  be  available  in  the  Commonwealth  of  Massachusetts;  and 
(4)  furnish  to  the  Authority  such  financial,  operating,  statistical  and  other  reports,  records, 
statements  and  documents  on  a  uniform  and  consistent  basis  as  may  be  periodically  or  on  a  one- 
time basis  reasonably  required  by  the  Authority  and  copies  of  contracts  entered  into  by  the 
Owner  or  other  documents  in  the  possession  of  the  Owner  as  the  Authority  may  from  time  to 
time  reasonably  require  in  connection  with  the  Owner's  obligations  under  this  Regulatory 
Agreement  or  Chapter  121  A.  Notwithstanding  the  foregoing,  the  Owner  shall  file  with  the 
Authority  copies  of  the  fully  executed  lease,  sublease  and  all  amendments,  modifications, 
revisions,  restatements  or  waivers  thereto  or  thereof  as  stated  in  Section  4(b)(i)  of  the 
Application. 
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14.  All  notices  required  or  permitted  pursuant  to  this  Regulatory  Agreement  shall  be 
in  writing  and  delivered  by  hand  or  mailed  postage  prepaid,  by  registered  or  certified  mail, 
addressed  in  the  case  of  the  Authority  to  One  City  Hall  Square,  Boston,  Massachusetts,  and  in 
the  case  of  the  Project  Developers,  c/o  New  England  Development,  One  Wells  Avenue,  Newton, 
Massachusetts  02159  with  a  separate  copy  to  Goulston  &  Storrs,  400  Atlantic  Avenue,  Boston, 
Massachusetts  021 10-3333,  Attention:  Michael  J.  Haroz,  Esq.,  and  in  the  case  of  either  party  to 
such  other  address  as  shall  be  designated  by  written  notice  given  to  the  other  party.  Any  such 
notice  shall  be  deemed  given  when  so  delivered  by  hand  or,  if  so  mailed,  two  (2)  days  after  such 
notice  is  deposited  with  the  U.S.  Postal  Service 

15.  The  Project  Developers  shall  cause  the  Project  to  be  constructed  in  a  good  and 
workmanlike  manner  employing  materials  of  good  quality  and  so  as  to  conform  to  the  terms  and 
conditions  of  the  Application,  Chapter  121  A,  zoning,  building,  health,  and  fire  laws,  codes, 
ordinances  and  regulations  in  effect  in  the  City  of  Boston,  except  to  the  extent  that  the  same  may 
have  been  or  may  be  duly  varied  or  deviation  has  been  or  may  be  granted.  Compliance  by  the 
Project  Developers  with  such  laws,  codes,  ordinances  and  regulations  as  the  same  may  have  been 
or  may  be  duly  varied  or  deviation  has  been  or  may  be  granted  shall,  subject  only  to  the 
administrative  jurisdiction  of  the  Department  of  Public  Safety,  be  determined  by  the  Division  of 
Inspectional  Services,  and  the  issuance  by  the  Division  of  Inspectional  Services  or  other  duly 
constituted  authority  of  one  or  more  certificates  of  occupancy  or  equivalent  documents  shall  be 
treated  as  conclusive  evidence  of  compliance  of  construction  with  said  laws,  codes,  ordinances 
and  regulations. 

16.  Upon  completion  of  construction,  the  Project  Developers  shall,  at  its  own  cost 
and  expense,  keep  and  maintain  the  Project  or  cause  it  to  be  kept  and  maintained,  in  good  repair, 
order  and  condition,  casually,  condemnation  and  ordinary  wear  and  tear  excepted. 

1 7.  As  set  forth  in  Section  4(b)(i)  of  the  Application,  the  Owner  may  operate, 
manage  and  maintain  the  Project  or  employ  or  contract  with  one  or  more  parties  to  operate, 
manage  and  maintain  the  Project,  or  any  portion  thereof,  pursuant  to  an  operating  or  ground 
lease,  management  agreement  or  other  agreement.  In  no  event  shall  Fenway  Retail  LP  or 
Fenway  Associates  LP  as  they  are  Project  Developers  under  this  Agreement,  or  any  other 
affiliated  entity,  be  deemed  to  be  entities  organized  under  or  subject  to  Chapter  121  A,  it  being 
understood  that  only  Owner  is  subject  to  the  provisions  of  Chapter  121  A. 

18.  Except  as  otherwise  provided  in  Section  3(a)(E)  of  the  Appplication,  all  changes, 
deviations,  alterations,  or  additions  in  or  to  the  Project  shall  be  subject  to  review  and  approval  by 
the  Authority,  which  approval  shall  not  be  unreasonably  withheld  or  delayed. 

19.  The  Project  Developers  shall  not  effect  or  execute  any  covenant,  agreement, 
lease,  conveyance  or  other  instrument  whereby  the  property  or  any  improvement  thereon  is 
restricted  upon  the  basis  of  race,  religion,  creed,  color  or  national  origin  or  ancestry  in  the  sale, 
lease  or  occupancy  thereof. 

20.  The  Project  Developers  shall  comply  with  all  state  and  local  laws  in  effect  from 
time  to  time  forbidding  discrimination  or  segregation  by  reason  of  race,  religion,  color  or 
national  origin  in  the  sale,  lease  or  occupancy  thereof. 
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2 1 .  Notwithstanding  anything  to  the  contrary  herein  contained,  the  Project 
Developers  shall  not  be  considered  in  breach  of  or  in  default  of  its  obligations  under  this 
Regulatory  Agreement  in  the  even  of  enforced  delay  in  the  performance  of  such  obligations  due 
to  causes  beyond  its  control,  including,  without  limitation,  acts  of  God,  acts  of  the  public  enemy, 
acts  of  the  government,  riots,  civil  commotion,  rebellion,  insurrection,  fires,  floods,  epidemics, 
quarantine  restrictions,  strikes,  freight  embargoes,  and/or  usually  severe  weather  or  delays  of 
contractors  or  subcontractors.  In  the  event  of  the  occurrence  of  any  such  enforce  delay,  the  time 
or  times  for  performance  of  such  obligations  shall  be  extended  for  the  period  of  the  enforced 
delay. 

22.  Subject  to  the  provisions  of  Section  23  of  this  Agreement,  the  obligations  of  the 
Project  Developers  under  this  Agreement  and  the  Application  are  conditioned  in  all  respects 
upon  (i)  the  acquisition  of  the  Project  Area  by  the  Owner;  (ii)  the  issuance  to  it  of  all 
permissions,  variances,  permits  and  licenses  which  may  be  required  with  respect  to  the 
construction  maintenance  and  management  of  the  Project,  whether  or  not  the  same  were 
specified  in  the  Application;  (iii)  upon  the  Project  being  exempt  from  taxation  under  Section  10 
of  Chapter  121  A;  and  (iv)  upon  the  gross  income  of  the  Owner  for  purposes  of  Section  121 A 
being  limited  to  gross  income  actually  received  by  the  Owner.  The  Project  Developers  agree  to 
use  reasonable  efforts  to  secure  all  such  permissions,  variances,  permits  and  licenses  and  to 
overcome  all  such  delays. 

23.  If  at  any  time  during  the  term  of  the  Owner's  designation  under  Chapter  121 A 
pursuant  to  the  Report  and  Decision  and  during  the  term  of  this  Agreement,  the  appropriate 
agency  or  authority  within  the  City  of  Boston  shall  fail  in  a  timely  way  to  certify  to  the 
appropriate  authorities  of  the  Commonwealth  of  Massachusetts  the  "fair  cash  value"  of  all  real 
and  personal  property  included  within  the  Project  to  be  not  more  than  the  amount  set  forth  in  the 
6A  Contract,  or  if  any  of  the  conditions  set  forth  in  Paragraph  22  hereof  shall  at  any  time  not  be 
satisfied,  the  Applicant  may  exercise  without  limitation  the  following  rights  and  remedies:  (i) 
the  rights  regarding  termination  of  the  designation  as  set  forth  in  subsection  10(g)  of  the 
Application  and  the  comparable  provision  in  the  Report  and  Decision;  or  (ii)  any  remedies  as  are 
available  at  law  or  in  equity,  including  a  right  to  bring  an  action  mandamus  or  specific 
performance  to  insure  that  no  such  event  continues  to  exist  or  occur.  If,  notwithstanding  such 
remedies,  the  Owner  is  ever  required  to  pay  a  different  or  additional  tax  resulting  from  the 
replacement  of  the  current  method  of  assessment  of  real  estate  taxes,  in  whole  or  in  part,  by  a 
different  method  or  type  of  tax  or  the  imposition  of  an  additional  type  of  tax  to  supplement  the 
current  method  of  assessing  real  estate  taxes,  in  either  case  upon  the  Owner,  the  tenant(s)  and/or 
subtenant(s)  of  the  Owner  or  the  Project  in  excess  of  the  sums  contemplated  by  the  proposed 
Section  6A  Contract  annexed  hereto,  the  Applicant  shall  have  the  right  to  offset  any  such  excess 
payments  against  other  sums  payable  to  the  City  in  respect  of  such  Section  6A  Contract. 

24.  Upon  request  of  the  Owner,  the  Authority  may  terminate  any  approvals  now  or 
hereafter  given  by  the  Authority  relative  to  the  Project  or  any  portion  thereof.  The  effective  date 
of  any  such  termination  shall  be  the  date  of  the  Owner's  request.  Following  any  such 
termination,  the  Project  or  the  applicable  portion  thereof,  shall  no  longer  be  subject  to  the 
provisions  of  Chapter  121 A  of  the  General  Laws  of  the  Commonwealth  of  Massachusetts  or  of 
Chapter  652  of  the  Acts  of  1960,  both  as  amended,  and  thereafter  shall  neither  enjoy  the  benefits 
of  nor  be  subject  to  the  provisions  of  said  laws  or  regulations  thereunder,  except  that  the 
deviations  granted  by  the  Authority  in  its  approval  of  the  Application  from  the  zoning,  building, 
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health  and  fire  laws,  codes,  ordinances  and  regulations  in  effect  in  the  City  of  Boston  and 
applicable  provisions  of  the  Companion  Agreements  (as  defined  in  the  Application)  shall,  in  all 
events,  survive  the  expiration  or  earlier  termination  of  the  designation  of  the  Project  and  the 
Project  Area  under  the  provisions  of  Chapter  121 A  and  Chapter  652  of  The  Acts  Of  1960.  If 
such  request  is  made  by  the  Owner  pursuant  to  a  sale  or  after  transfer  of  all  or  any  portion  of  the 
Project  or  the  refinancing  thereof,  then  the  Director  shall  within  thirty  (30)  days  of  such 
application  recommend  to  the  Authority  that  it  approve  such  termination. 

25.  The  provisions  of  this  Agreement  shall  be  binding  upon  and  inure  to  the  benefit 
of  the  parties  hereto  and  their  respective  successors  and  assigns.  The  liability  of  the  Project 
Developers  hereunder  or  its  successors  or  assigns  (including,  without  limitation,  mortgagees) 
shall  be  limited  solely  to  the  interest  the  Project  Developers  with  respect  to  the  Project,  and  no 
partner,  venturer,  trustee,  beneficiary,  shareholder,  officer,  director  or  the  like  of  the  Project 
Developers,  or  its  successors  or  assigns,  or  any  person  or  entity  directly  or  indirectly  holding  any 
interests  in  any  of  the  foregoing, ,  shall  have  or  be  subject  to  any  personal  liability  hereunder. 

26.  If  any  provision  of  this  Agreement  or  the  application  thereof  to  any  person  or 
circumstance  shall  be  invalid  or  unenforceable  to  any  extent,  the  remainder  of  this  Agreement 
and  the  application  of  such  provisions  to  other  persons  and  circumstances  shall  not  be  affected 
thereby  and  shall  be  enforced  to  the  greatest  extent  permitted  by  law. 


Executed  as  a  sealed  instrument  as  of  the  day  and  year  first  written  above. 
BOSTON  REDEVELOPMENT  AUTHORITY 


By: 


1928  ASSOCIATES  LIMITED  PARTNERSHIP 

By:        CRNED  Fenway,  Inc. 
Its  General  Partner 


By: 


Its 

FENWAY  RETAIL  LIMITED  PARTNERSHIP 

By:  CRNED  FENWAY  LIMITED  PARTNERSHIP 
Its  General  Partner 

By:        CRNED  Fenway,  Inc. 
Its  General  Partner 

By:         
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THE  FENWAY  ASSOCIATES  LIMITED  PARTNERSHIP 

By:        CRNED  Fenway,  Inc. 
Its  General  Partner 


By: 


APPROVED  AS  TO  FORM: 


Chief  General  Counsel 


Its 
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APPENDIX  P 

CRNED  FENWAY,  INC. 

Agreement  Not  to  Dispose  of  Interests 

The  undersigned,  pursuant  to  an  Application  dated ,  (the  "Application"), 

to  the  Boston  Redevelopment  Authority  (the  "Authority")  by  1928  Associates  Limited 
Parternship  (the  "Partnership")  for  approval  to  undertake  a  Project  under  Chapter  121 A  of  the 
General  Laws  and  Chapter  652  of  the  Acts  of  1960,  as  amended  (collectively,  "Chapter  121  A"), 
in  consideration  of  the  approval  of  the  Application  as  set  forth  inthe  Report  and  Decision 
adopted  by  the  Authority  pursuant  to  Chapter  121 A  (the  "Approval"),  and  in  order  to  comply 
with  the  Rules  and  Regulations  of  the  Authority  relating  to  such  Project,  hereby  covenants  with 
the  Authority  that  it  will  not,  prior  to  the  date  (the  "Completion  Date")  on  which  the  Authority 
issues  a  certificate  stating  that  the  construction  of  the  Project  has  been  substantially  completed 
other  than  so-called  punchlist  items  substantially  in  accordance  with  the  Application  and  the 
Approval  dispose  of  its  interest  in  the  Partnership  without  first  obtaining  permission  from  the 
Authority  to  do  so  in  accordance  with  the  provisions  of  the  Approval. 

Nothing  herein,  in  the  Application,  in  the  Approval  or  in  any  other  approval  granted  or 
agreement  executed  pursuant  to  the  Application  shall  prohibit  a  pledge  or  other  transfer  by  way 
of  security  of  such  interest  incident  to  any  loan  and/or  equity  placement  made  to  finance  the 
Project  (as  defined  in  the  Application)  in  whole  or  in  part.  In  the  event  of  the  same,  the  holder 
thereof  (and  any  party  claiming  by,  through  or  under  such  holder)  shall,  upon  its  acquisition  of 
the  Project  or  any  severable  portion  thereof,  have  the  option,  without  further  approval  of  the 
Authority,  of  (1)  holding  the  same  subject  to  all  provisions  of  Chapter  121 A  and  having  all  of  the 
powers,  rights,  privileges,  benefits  and  exemptions  set  forth  in  Chapter  121  A;  or  (2)  conveying 
or  otherwise  releasing  its  interest  to  a  purchaser  who  agrees  as  part  of  the  terms  of  conveyance  or 
release  to  hold  the  same  subject  to  all  of  the  provisions  of  Chapter  121 A  and  who  shall  thereby 
have  all  of  the  powers,  rights,  privileges,  benefits  and  exemptions  set  forth  in  Chapter  121  A;  or 
(3)  holding  the  Project  or  any  severable  portion  thereof  so  acquired  free  from  all  restrictions  and 
limitations  imposed  by  Chapter  121 A  and  without  any  of  the  powers,  rights,  privileges,  benefits 
and  exemptions  thereby  conferred  (provided,  however,  as  set  forth  in  Sections  10(d)  and  10(e)  of 
the  Application  the  deviations  and  permissions  granted  in  Section  10(d)  shall  survive  and  remain 
in  effect);  or  (4)  conveying  or  otherwise  releasing  its  interest  in  the  Project  or  a  severable  portion 
thereof  to  a  purchaser  to  be  held  by  such  purchaser  free  of  all  restrictions  and  limitations 
imposed  by  Chapter  121 A  and  without  any  of  the  powers,  rights,  privileges,  benefits  and 
exemptions  thereby  conferred;  provided,  however,  that  any  such  option  must  be  exercised  by 
such  holder  or  other  party  by  written  certification  filed  with  the  Authority  within  one  year  of  its 
acquisition  of  the  Project  Area  or  severable  portion  thereof  and  provided,  further,  that  in  any 
event,  as  set  forth  in  Sections  10(d)  and  10(e)  of  the  Application  the  deviations  and  permissions 
granted  in  Section  10(d)  shall  survive  and  remain  in  effect.  Without  derogating  from  the 
provisions  of  the  foregoing  sentence  with  regard  to  the  survival  of  such  deviations  and 
permissions,  if  either  of  the  options  set  forth  in  clauses  (3)  and  (4)  above  are  exercised,  the 
Project  Area  or  severable  portion  thereof  released  from  Chapter  121 A  shall  thereafter  be  subject 
to  the  applicable  provisions  of  the  Boston  Zoning  Code. 
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Nothing  herein,  in  the  Application,  in  the  Approval  or  in  any  other  approval  granted  or 
agreement  executed  pursuant  to  the  Application  shall  prohibit  the  sale  of  limited  partnership 
units  in  the  Partnership  or  any  of  the  Project  Developers,  without  further  approval.  Further, 
nothing  herein  shall  prohibit  without  further  approval  the  sale  or  other  transfer  of  interests  by  or 
in  any  entity  other  than  the  Project  Developers  without  regard  to  whether  such  entity  has  an 
interest  in  the  Project  or  the  Project  Area,  including  without  limitation,  affiliated  entities. 
Further,  the  consent  of  the  Authority  shall  not  be  required  for  any  transfer  of  interests  in  the 
undersigned  by  its  present  stockholders  to  other  parties,  so  long  as  any  or  all  of  the  present 
stockholders  (or  family  trusts  for  the  benefit  of  their  immediate  family  members)  retain 
ownership  and  control  of  at  least  fifty  percent  (50%)  of  the  voting  stock  in  the  undersigned. 

The  provisions  of  this  Agreement  shall  be  binding  upon  and  inure  to  the  benefit  of  the 
parties  hereto  and  their  respective  successors  and  assigns.  The  liability  of  the  undersigned 
hereunder  or  its  successors  or  assigns  (including,  without  limitation,  mortgagees)  shall  be  limited 
solely  to  the  interest  of  the  undersigned  in  the  Partnership,  and  no  partner,  venturer,  trustee, 
beneficiary,  shareholder,  officer,  director  or  the  like  of  the  undersigned,  from  time  to  time,  or 
any  such  person's  or  entity's  separate  assets  or  property,  shall  have  or  be  subject  to  any  personal 
liability  of  the  undersigned  hereunder.  After  the  transfer  of  the  Project  or  any  severable  portion 
thereof  as  approved  by  the  Authority,  the  undersigned  shall  no  longer  be  subject  to  the 
obligations  hereof  and  shall  have  no  further  liability  hereunder  with  respect  to  the  Project  or  such 
severable  portion  thereof,  as  the  case  may  be,  the  Authority  agreeing  to  look  solely  to  such 
transferee. 

If  title  to  the  Project  Area  is  not  acquired  by  the  Partnership  within  two  (2)  years  from 
the  date  of  the  Approval,  this  Agreement  shall  be  null  and  void  and  of  no  further  force  and  effect. 

If  any  provision  of  this  Agreement  or  the  application  thereof  to  any  person  or 
circumstance  shall  be  invalid  or  unenforceable  to  any  extent,  the  remainder  of  this  Agreement 
and  the  application  of  such  provisions  to  other  persons  and  circumstances  shall  not  be  affected 
thereby  and  shall  be  enforced  to  the  greatest  extent  permitted  by  law. 

EXECUTED  as  a  sealed  instrument  as  of  this day  of . 


CRNED  FENWAY,  INC. 
By: 


Its 
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APPENDIX  Q 

Statement  of  Permissions  Required  for  Project 

to  Deviate  from  any  Zoning,  Building,  Health  or 

Fire  Law,  Ordinance  or  Regulation  in  Effect 

in  the  City  of  Boston 

The  following  is  a  statement  of  all  permissions  to  deviate  from  any  zoning,  building, 
health  or  fire  law,  code,  ordinance  or  regulation  in  effect  in  Boston  which,  so  far  as  known  to  the 
applicant,  will  be  required  for  the  Project. 

I.         ZONING. 

A.  Planned  Development  Area.  The  Project  Area  is  located  within  a  Planned 
Development  Area  ("PDA")  and  was  rezoned  from  B-2  and  M-2  to  B-2-D  and 
M-2-D  zoning  districts  by  the  Zoning  Commission  of  the  City  of  Boston  on 
December  13,  1989,  which  rezoning  was  thereafter  approved  by  the  Mayor. 
Under  Section  3-1  A(a)  or  the  Boston  Zoning  Code  (the  "Code"),  development 
within  a  PDA  requires  the  submission  and  approval  of  a  Development  Plan  and 
subsequent  receipt  of  "exceptions"  from  the  Board  of  Appeal  for  any  zoning 
relief  that  is  required.    However,  the  Applicant  is  seeking  approval  of  the 
Project  by  means  of  the  within  Application  under  Chapter  121 A  and  Chapter  652 
of  the  Acts  of  1960.  Under  Section  13  of  Chapter  652,  the  Authority  is  granted 
the  exclusive  authority  to  grant  deviations  from  among  other  things,  the  Code. 
Therefore,  the  Applicant  hereby  requests  a  deviation  from  Section  3-lA(a)  of  the 
Code  requiring  the  submission  and  approval  of  a  Development  Plan  in  order  for 
the  Project  to  proceed.  Any  reference  in  this  Appendix  Q  to  the  B-2  and  M-2 
zoning  districts  shall  be  read  to  include  references  to  the  B-2-D  and  the  M-2-D 
zoning  districts. 

B.  Use  Deviations. 

1 .  Section  8-7  fUse  Item  1 8).  Use  Item  1 8  provides  that  trade,  professional 
or  other  schools  are  conditional  uses  in  the  B-2  and  M-2  zoning  districts. 
While  the  Project  will  be  primarily  a  retail  facility,  the  Project  Area  is 
located  near  several  universities  and  teaching  institutions  and  is  served 
by  public  transportation.  It  is  possible  that  the  Applicant  may  wish  to 
locate  off-campus  educational  institutions  on  a  small  scale  within  the 
Project.  Such  uses  are  already  well  established  in  the  area  and  will  not 
adversely  affect  the  neighborhood.  The  proposed  uses  will  not  cause 
hazard  to  vehicles  or  pedestrians,  nor  will  such  uses  create  a  nuisance. 
As  such,  the  requested  deviation  will  satisfy  and  not  substantially 
derogate  from  the  intent  and  purpose  of  the  Code. 

2.  Section  8-7  (Use  Item  27A).  The  provision  of  an  open  space 
recreational  building,  or  a  structure  necessary  or  appropriate  to  the 
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enjoyment  of  open  space,  is  a  conditional  use  in  the  B-2  and  M-2  zoning 
districts  under  Section  8-7  (Use  Item  27A).  The  Applicant  hereby 
requests  a  deviation  from  the  requirements  of  Section  8-7  in  order  to 
permit  the  uses  listed  under  Use  Item  27A  in  any  or  all  portions  or  the 
Project  Area.  The  Applicant  notes  that  the  Project  Area  is  close  to 
several  park  areas  and  the  development  contemplated  for  the  Project 
Area  has  been  planned  to  be  respectful  of,  and  complimentary  to  such 
park  areas.  Accordingly,  the  development  of  the  Project  Area  will 
include  seating  areas  and  other  areas  designed  as  amenities  for 
pedestrians  and  other  invitees  of  the  Project  Area.  Such  uses  of  the  open 
space  portions  of  the  Project  Area  will  be  a  benefit  to  the  neighborhood 
and  will  be  carefully  designed  and  maintained  so  as  not  to  cause  any 
hazard  to  vehicles  or  pedestrians  and  so  as  not  to  constitute  a  nuisance. 
As  such,  the  requested  deviation  will  satisfy  and  not  substantially 
derogate  from  the  intent  and  purpose  of  the  Code. 

3.  Section  8-7  (Use  Item  30).  Private  clubs  operated  for  members  only  are 
a  conditional  use  in  the  M-2  zoning  district  under  Section  8-7  (Use  Item 
30).  The  Applicant  hereby  requests  a  deviation  from  the  requirements  of 
Section  8-7  in  order  to  permit  the  uses  listed  under  Use  Item  30  in  any  or 
all  portions  of  the  Project  Area.  The  Applicant  notes  that  the  accessible 
location  of  the  Project  Area  makes  it  a  convenient  location  for  a 
membership  organization.  The  many  amenities  to  be  included  in  the 
development  of  the  Project  Area  will  be  available  to  service  such  clubs. 
Accordingly,  the  Project  Area  is  an  appropriate  location  for  such  use. 
Any  private  club  will  be  designed  so  that  no  hazard  to  pedestrians  or 
vehicles  is  caused  and  such  that  the  facility  is  in  harmony  with  the 
general  purpose  and  intent  of  Code.  As  such,  the  requested  deviation 
will  satisfy  and  not  substantially  derogate  from  the  intent  and  purpose  of 
the  Code. 

4.  Section  8-7  (Use  Items  34  and  35).  Use  Item  35,  department  stores 
where  merchandise  is  sold  or  displayed  out  of  doors,  is  a  conditional  use 
in  the  B-2  zoning  district  under  Section  8-7.  Under  Use  Item  34,  any 
establishment  which  is  open  to  the  public  before  6:00  a.m.  or  beyond 
12:00  midnight,  or  which  displays  or  sells  merchandise  out  of  doors  is  a 
conditional  use  in  the  B-2  district.  The  Applicant  hereby  requests  a 
deviation  from  the  requirements  of  Section  8-7  in  order  to  permit  the 
uses  listed  under  Use  Items  34  and  35  in  any  or  all  portions  of  the 
Project  Area,  including  outdoor  display  and  sale  of  merchandise  and 
operating  hours  of  12  midnight  to  6:00  a.m.  The  development  is 
primarily  a  retail  development  and  will  be  designed  to  attract  pedestrians 
and  shoppers.  Attractive  outdoor  display  of  a  broad  range  of 
merchandise  will  attract  pedestrians  to  many  retail  amenities  to  be 
located  on  the  Site.  Further,  as  an  amenity  to  the  neighborhood,  the 
Applicant  may  wish  to  locate  24  hour  convenience  stores  in  any  portion 
of  the  Project  Area.  The  proposed  outdoor  display  of  merchandise  and 
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hours  of  operation  will  be  designed  so  that  no  hazard  to  vehicles  or 
pedestrians  will  be  caused  thereby.  As  such,  the  requested  deviation  will 
satisfy  and  not  substantially  derogate  from  the  intent  and  purpose  of  the 
Code. 

5.  Section  8-7  (Use  Items  36A  and  50).  Section  8-7  (Use  Item  3 6A) 
requires  a  conditional  use  permit  for  over-the-counter  sale  of  food  or 
drink  in  the  B-2  zoning  district.  Section  8-7  (Use  Item  50)  requires  a 
conditional  use  permit  for  restaurants  and  cafeterias  in  the  B-2  zoning 
district.  The  Applicant  hereby  requests  a  deviation  from  the 
requirements  of  Section  8-7  in  order  to  permit  the  uses  listed  under  Use 
Items  36A  and  50  in  any  or  all  portions  of  the  Project  Area.  Insofar  as 
the  Project  is  planned  as  a  shopping  center,  the  Project  Area  is  an 
appropriate  location  for  restaurant  and  food  uses,  and  such  uses  will 
serve  shoppers  and  others  in  the  neighborhood.  The  planned  food 
establishments  will  also  serve  the  commercial  office  and  institutional 
buildings  located  in  the  vicinity  of  the  Project  Area  as  well  as  other 
pedestrians  in  the  area.  Such  uses  will  not  adversely  affect  or  cause  a 
nuisance  to  the  neighborhood,  but  will  provide  a  much  needed  amenity 
for  the  area.  The  Project  Area  will  be  carefully  designed  to  provide 
adequate  and  appropriate  facilities  for  the  proper  operation  of  over-the- 
counter  food  establishments  and  restaurants  and  cafeterias.  Use  Item  50 
also  makes  outdoor  sale  or  display  for  sale  of  garden  supplies, 
agricultural  produce,  flowers,  and  the  like  a  conditional  use  in  the  B-2 
zoning  district.  The  Applicant  hereby  requests  a  deviation  to  allow  such 
outdoor  sale  and  display  of  garden  supplies,  agricultural  products, 
flowers  and  the  like,  consistent  with  the  deviations  requested  under  Use 
Items  34  and  35  for  outdoor  sale  and  display  of  other  retail  merchandise. 
For  the  reasons  set  forth  above,  the  requested  deviations  will  satisfy,  and 
will  not  substantially  derogate  from  the  intent  and  purposes  of  the  Code. 

6.  Use  Section  8-7  (Use  Items  54  and  56).  Section  8-7  (Use  Item  54) 
requires  a  conditional  use  permit  for  wholesale  businesses,  including 
accessory  storage  in  the  B-2  zoning  district.  Section  8-7  (Use  Item  56) 
prohibits  warehouse  and  storage  uses  in  the  B-2  zoning  district.  The 
Applicant  hereby  requests  a  deviation  from  the  provisions  of  Section  8-7 
in  order  to  permit  the  uses  listed  under  Use  Items  54  and  56  in  any  or  all 
portions  of  the  Project  Area.  The  development  contemplated  for  the 
Project  Area  is  planned  to  serve  the  various  needs  of  the  community, 
which  needs  may  include  nearby  indoor  storage  or  warehouse  space  or 
space  from  which  to  operate  a  business.  Such  uses  will  be  designed  so 
as  not  to  create  any  hazard  to  vehicles  or  pedestrians  and  so  as  to 
constitute  a  nuisance.  As  such,  the  requested  deviation  will  satisfy  and 
not  substantially  derogate  from  the  intent  and  purpose  of  the  Code. 

7.  Use  Section  8-7  (Use  Item  58)  and  Section  6-3A  (Restricted  Parking 
District).  Pursuant  to  Section  8-7  (Use  Item  58)  and  Section  6-3A,  a 
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parking  lot  is  a  conditional  use  in  both  the  B-2  and  M-2  zoning  districts 
where  the  site  is  located  in  a  Restricted  Parking  District.  The  Applicant 
hereby  requests  a  deviation  from  the  requirement  of  Section  8-7  and  6- 
3A  to  permit  the  uses  listed  under  Use  Items  58  in  any  and  all  portions 
of  the  Project  Area  in  connection  with  the  Project  so  that  surface  parking 
for  up  to  25  cars  may  be  provided  as  contemplated  by  this  Application. 
The  surface  parking  is  necessary  for  tenants  and  their  employees  and 
visitors,  in  particular  in  connection  with  the  operation  of  the  proposed 
supermarket.  The  deviation  requested  will  also  allow  passenger  drop-off 
and  pick-up  areas  in  areas  to  be  designated  by  the  Applicant.  Access  to 
and  egress  from  the  parking  lot  areas  will  be  designed  to  encourage  the 
smooth  flow  of  traffic.  No  serious  hazard  to  vehicles  or  pedestrians  or 
any  nuisance  will  be  created,  and  adequate  and  appropriate  facilities 
will  be  provided  to  ensure  the  proper  operation  of  the  lot.  As  such,  the 
requested  deviations  will  satisfy  and  not  substantially  derogate  from  the 
content  and  purpose  of  the  Code. 

8.  Section  8-7  (Use  Item  59)  and  Section  6-3A  (Restricted  Parking 
District).  Pursuant  to  Section  8-7  (Use  Item  59)  and  Section  6-3A,  a 
parking  garage  is  a  conditional  use  in  both  B-2  and  M-2  zoning  districts 
where  the  site  is  also  located  in  a  restricted  parking  district.  The 
applicant  hereby  requests  a  deviation  from  the  requirements  of  Section 
8-7  and  6-3A  to  permit  the  uses  listed  under  Use  Item  59  in  any  or  all 
portions  of  the  Project  Area  so  that  an  open  parking  structure  with  a  total 
capacity  of  up  to  1966  vehicles  (the  "Parking  Structure")  may  be 
constructed  in  the  Project  Area.  As  amply  documented  in  this 
Application,  the  renovation  of  the  Sears  Building  as  a  Parking  Structure 
is  an  integral  part  of  the  Project.  The  Project  Area  is  an  appropriate 
location  for  a  parking  structure..  Access  to  and  egress  from  the  parking 
garage  will  be  designed  to  encourage  a  smooth  flow  of  traffic.  No 
serious  hazards  to  vehicles  or  pedestrians  or  any  nuisance  will  be 
created,  and  adequate  and  appropriate  facilities  will  be  provided  to 
ensure  the  proper  operation  of  the  parking  structure.  As  the  Project  is  a 
retail  facility,  although  significant  use  of  public  transportation  is 
anticipated,  the  parking  facility  proposed  will  service  a  demand  that 
could  not  otherwise  be  met  solely  by  mass  transit.  Further,  the  Project 
and  its  attendant  parking  facility  will  result  in  the  elimination  of  nearly 
700  current  on-grade  parking  spaces  in  the  Project  Area  and  the  Emerald 
Necklace  Parcel.  For  the  foregoing  reasons,  the  requested  deviations 
will  satisfy  and  not  substantially  derogate  from  the  content  and  purpose 
of  the  Code. 

9.  Section  8-7  (Use  Item  60).  Section  8-7  (Use  Item  60)  provides  that 
repair  garage  and  car  washes  require  a  conditional  use  in  the  B-2  zoning 
district.  The  Applicant  hereby  requests  a  deviation  from  the 
requirements  of  Section  8-7  in  order  to  permit  the  above  uses  in  any  or 
all  portions  of  the  Project  Area.  The  Project  Area,  in  particular,  the  open 
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parking  structure,  is  an  appropriate  location  for  such  activities,  and 
would  serve  as  a  desirable  amenity  for  patrons  of  the  Project. 
Automobile  repairs  and  car  washes  would  not  cause  a  hazard  to  vehicles 
or  pedestrians  in  the  area.  Adequate  and  appropriate  facilities  would  be 
provided  for  the  proper  operation  thereof  to  ensure  a  use  consistent  in 
quality  with  the  rest  of  the  development.  As  such,  the  requested 
deviation  will  satisfy  and  not  substantially  derogate  from  the  intent  and 
purpose  of  the  Code. 

10.  Section  8-7  (Use  Item  6H.  Section  8-7  (Use  Item  61)  provides  that  a 
rental  agency  and  the  storing,  servicing  and/or  washing  of  rental  motor 
vehicles  and  trailers  is  a  conditional  use  in  both  the  B-2  and  M-2  zoning 
districts.  The  Applicant  hereby  requests  a  deviation  from  the 
requirements  of  Section  8-7  in  order  to  permit  the  above  uses  in  any  or 
all  portions  of  the  Project  Area.  The  Project  Area  is  an  appropriate 
location  for  a  car  rental  agency.  The  business  needs  of  many  persons  in 
the  vicinity  of  the  Project  Area  require  such  use  to  be  conveniently 
located  in  the  vicinity.  A  car  rental  agency  would  not  cause  a  hazard  to 
vehicles  or  pedestrians  in  the  area.  Adequate  and  appropriate  facilities 
would  be  provided  for  the  proper  operation  thereof  to  ensure  a  use 
consistent  in  quality  with  the  rest  of  the  development.  As  such,  the 
requested  deviation  will  satisfy  and  not  substantially  derogate  from  the 
intent  and  purpose  of  the  Code. 

1 1 .  Section  8-7  (Use  Item  68V  Section  8-7  (Use  Item  68)  forbids 
establishments  in  the  B-2  zoning  district  for  the  manufacture  or  repair 
of,  among  other  things,  apparel,  cameras,  cosmetics,  electronic 
components,  leather  products  (including  shoes)  optical  equipment, 
luggage,  musical  instruments,  electrical  lighting  fixtures  and  other 
electrical  appliances,  clocks  or  similar  precision  instruments,  orthopedic 
or  medical  appliances,  toys,  vehicles  for  children,  wood  products  and 
sporting  goods.  The  Applicant  hereby  requests  a  deviation  from  Section 
8-7  in  order  to  permit  the  uses  described  in  Use  Item  68.  It  is  anticipated 
that  these  uses  will  be  accessory  or  ancillary  to  the  retail  uses  otherwise 
permitted  in  the  Project  Area.  Such  uses  will  be  consistent  with  the 
Applicant's  plans  in  connection  with  the  retail  facility  planned  in  the 
Project  Area.  Such  uses  may  also  provide  an  attractive  amenity  which 
will  service  customers  as  well  as  other  pedestrians  and  shoppers.  As 
such,  the  requested  deviation  will  satisfy  and  not  substantially  derogate 
from  the  intent  and  purpose  of  the  Code. 

12.  Section  8-7  (Use  Item  711.  Section  8-7  (Use  Item  71)  provides  that  uses 
of  property  which  are  ancillary  to  a  lawful  use  on  an  adjacent  lot  or  a  lot 
across  the  street,  if  such  use  would  be  a  lawful  accessory  use  on  the 
same  lot,  are  conditional  in  the  B-2  and  M-2  zoning  districts.  In 
connection  with  the  development  of  the  Project  Area,  the  Applicant  may 
seek  to  have  all  or  a  portion  of  the  Project  Area  subdivided,  and 
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accordingly  request  a  deviation  from  Section  8-7  in  order  to  permit  such 
ancillary  uses  in  any  or  all  portions  of  the  Project  Area. 

13.         Section  8-7  (Use  Item  72)  and  Section  6-3A  (Restricted  Parking 

District).  Section  8-7  (Use  Item  72)  provides  that  use  of  property  for  a 
garage  or  parking  spaces  for  occupants,  employees,  customers,  students 
and  visitors  as  accessory  to  a  non-residential  use  requires  a  conditional 
use  permit  in  the  B-2  and  the  M-2  districts  where  the  site  is  also  located 
within  a  restricted  parking  district.  The  Applicant  hereby  requests  a 
deviation  from  the  requirements  of  Section  8-7  and  6-3  A  to  permit  the 
uses  described  in  Use  Item  72,  to  the  extent  that  the  proposed  Parking 
Structure  or  the  surface  parking  spaces  are  deemed  to  be  accessory  uses. 
As  discussed  above  with  respect  to  Use  Items  58  and  59,  the  Parking 
Structure  and  the  surface  parking  is  an  essential  element  of  the  Project. 
For  the  reasons  discussed  in  paragraphs  I.B(7)  and  I.B(8)  above,  the 
requested  deviations  will  satisfy  and  not  substantially  derogate  from  the 
content  and  purpose  of  the  Code. 

Other  Deviations. 

1.  Section  15-1  (Floor  Area  Ratio).  Section  15-1  mandates  a  maximum 
floor  area  ratio  of  2.0  for  the  Project  Area  in  both  the  B-2  and  M-2 
zoning  districts.  The  Applicant  hereby  requests  a  deviation  from 
Section  15-1  to  allow  a  floor  area  ratio  of  up  to  4.2  for  the  Project  Area. 
A  reduction  in  the  floor  area  ratio  for  the  Project  would  pose  a  financial 
hardship  on  the  Applicant  without  providing  a  countervailing  benefit. 
Without  the  requested  deviation,  construction  of  the  contemplated 
development  is  not  financially  feasible.  The  Applicant  notes  that 
approximately  two-thirds  of  the  floor  area  ratio  in  the  Project  is 
comprised  of  floor  area  contained  within  the  Parking  Structure.  The 
plans  for  the  Project  Area  will  add  a  first-class  retail  facility  to  the 
neighborhood  and  will  be  in  physical  harmony  with  the  surrounding 
buildings  and  will  add  significantly  to  the  economic  and  commercial 
vitality  of  the  area.  As  such,  the  requested  deviation  will  satisfy  and  not 
substantially  derogate  from  the  intent  and  purpose  of  the  Code. 

2.  Section  20-1  (Rear  Yard).  Section  20-1  requires  a  rear  yard  of  12  feet  in 
the  M-2  zoning  district  and  a  rear  yard  of  10  plus  L/20  feet  in  the  B-2 
district,  in  this  case  a  distance  equaling  approximately  forty  feet.  The 
plans  for  development  of  the  Project  Area  call  for  a  rear  yard  of  zero  in 
the  B-2  and  the  M-2  districts.  The  Applicant  hereby  requests  deviations 
from  the  provisions  of  Section  20-1  in  order  to  permit  these  rear  yards. 
Because  of  the  limited  space  in  the  Project  Area,  requiring  the  Applicant 
to  provide  a  12  minimum  rear  yard  in  the  M-2  district  and  a  40  foot  rear 
yard  in  the  B-2  district  would  impose  a  substantial  hardship  on  the 
Applicant  without  any  countervailing  benefit.  Without  the  requested 
deviation,  the  construction  of  the  Project  is  not  financially  feasible.  The 
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plans  for  the  Project  Area  will  add  a  first-class  retail  facility  to  the 
neighborhood  and  will  be  in  physical  harmony  with  the  surrounding 
buildings  and  will  add  significantly  to  the  economic  and  commercial 
vitality  of  the  area.  As  such,  the  requested  deviation  will  satisfy  and  not 
substantially  derogate  from  the  intent  and  purpose  of  the  Code. 

3.  Section  21-1  (Setback  of  Parapets!  Section  21-1  requires  that  front, 
side  and  rear  parapet  setbacks  be  provided  for  the  Project  Area.  The 
Applicant  hereby  requests  a  deviation  from  Section  21-1  so  that  no 
parapet  setbacks  will  be  required  in  connection  with  the  Project.  It  is 
anticipated,  however,  that  some  parapet  setbacks  will  be  provided.  If  the 
Applicant  were  require  to  provide  the  parapet  setbacks  described  by 
Section  21-1,  the  development  proposed  for  the  Project  Area  would  not 
be  financial  feasible  or  aesthetically  attractive.  The  requested  deviation 
will  sufficiently  satisfy  and  not  substantially  derogate  from  the  purpose 
and  intent  of  the  Code. 

4.  Section  23-9  (Parking  Design).  Section  23-9  requires  that  all  off-street 
parking  facilities  shall  be  no  less  than  8  1/2  feet  in  width  and  20  feet  in 
length,  exclusive  of  maneuvering  areas  and  access  lanes.  The  Applicant 
hereby  requests  a  deviation  such  that  the  typical  parking  spaces  in  the 
parking  structure  may  be  8'-4"  wide  by  18'  long,  with  up  to  fifteen 
percent  (15%)  of  parking  spaces  devoted  to  compact  cars  with 
dimensions  of  no  less  than  8  wide  by  18'  long  and  with  two  percent 
(2%)  handicapped  spaces  with  dimensions  of  12'  wide  by  18'-4"  long. 
The  Applicant  notes  that  the  provision  of  smaller  parking  spaces  is 
consistent  with  the  practice  of  most  parking  facilities.  Such  spaces  will 
adequately  and  safely  accommodate  smaller  cars  and  is  consistent  with 
the  column  spacing  in  the  existing  building.  The  use  of  smaller  spaces 
will  also  permit  a  more  effective  use  of  the  Project  Area.  The  requested 
deviation  will  sufficiently  satisfy  and  not  substantially  derogate  from  the 
purpose  and  intent  of  the  Code. 

5.  Section  25-5  (Flood  Hazard  District).  This  provision  of  the  Code, 
relating  to  flood  hazard  districts  (as  defined  in  section  25-3),  imposes 
certain  restrictions  and  requirements  with  regard  to,  among  other  things, 
the  design  and  construction  of  new  nonresidential  structures,  structural 
changes  or  reconstruction  of  an  existing,  lawful  building  and  storage  of 
certain  materials  and  equipment  in  such  districts.  A  portion  of  the 
Project  Area  is  located  within  such  a  district.  The  Applicant  hereby 
requests  a  deviation  from  the  requirements  of  Section  25-5  in  order  to 
permit  construction  of  the  new  retail  facility  and  reconstruction  of  and 
modifications  to  the  existing  Sears  Building  without  meeting  the 
requirements  of  Sections  25-5(2)  and  25-5(3)  and  to  allow  indoor 
storage  of  the  materials  referred  to  in  Section  25-5(4).  The  Applicant 
notes  that,  because  a  portion  of  the  Project  Area  is  located  in  a 
floodplain,  an  Order  of  Conditions  from  the  Boston  Conservation 
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Commission  will  be  required  in  connection  with  the  Project.  Because 
compliance  with  the  terms  of  the  Order  of  Conditions  will  ensure 
protection  of  the  interests  intended  for  protection  under  Article  25  of  the 
Code,  the  granting  of  the  requested  deviation  will  satisfy,  and  will  not 
derogate  from,  the  purpose  and  intent  of  the  Code. 

6.  Article  1 1  fSignage).  Article  11  of  the  Code  imposes  certain  limitations 

on  signage.  The  Applicant  hereby  requests  a  deviation  such  that  Article 
1 1  shall  not  be  applicable  to  the  Project.  Any  and  all  signage  in 
connection  with  the  Project  shall  be  subject  to  design  review  by  the 
Authority  and,  to  the  extent  applicable,  by  the  Boston  Landmarks 
Commission.  In  light  of  the  fact  that  the  Project  is  a  significant  retail 
facility  and  that  review  of  appropriate  signage  will  be  part  of  the 
Authority's  design  review  procedures,  a  deviation  from  the  requirements 
of  Article  1 1  of  the  Code  will  satisfy  and  will  not  derogate  from  the 
intent  and  the  purposes  of  the  Code. 

II.  DEVIATION  RELATING  TO  THE  CITY  OF  BOSTON  CODE.  ORDINANCE 
T7§  109  AS  AMENDED 

1 .  The  Applicant  requests  that  the  Authority  grant  a  deviation  from  the 

provisions  of  the  City  of  Boston  Code,  Ordinance  T7,  §109,  as  amended, 
which  prohibits  the  erection  or  alteration  of  certain  buildings  or 
structures  within  100  feet  of  Park  Drive.  The  Project  will  contain 
certain  improvements  within  such  100  foot  area,  including,  but  not 
limited  to,  ramps  and  ticketing  and  collection  booths  appurtenant  to  the 
parking  structure.  The  requested  deviation  may  be  granted  without 
substantially  derogating  from  the  intent  or  purposes  of  the  City  of 
Boston  ordinances,  in  that  the  improvements  proposed  in  the  100  foot 
buffer  are  not  substantial  structures,  but  rather  are  fairly  insignificant 
improvements  that  are  appurtenant  to  the  main  Sears  building. 

III.  DEVIATION  REQUESTED  WITH  REGARD  TO  PARKING  GARAGE 

1 .  The  Applicant  requests  that  the  Authority  grant  permission  for  the 

construction  of  a  parking  structure  in  The  Project  Area  consistent  with 
this  Application  within  500  feet  of  one  or  more  buildings  occupied  in 
whole  or  in  part  as  a  public  or  private  school  having  more  than  50 
pupils,  and  as  a  public  or  private  hospital  having  more  than  25  beds  and 
as  a  church,  all  as  set  forth  in  Paragraph  3(d)  of  the  Application.  For  the 
reasons  described  in  Paragraph  3(d)  of  the  Application,  the  construction 
of  the  parking  structure  component  of  the  Project  will  not  be 
substantially  detrimental  to  such  schools,  hospitals  and  churches. 
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